Executive Summary

In April 2010, Assistant:Secretary David Michaels and Deputty Assistant Secretary Rickard
. Pairfax of the Occupational Safety and Health Administration (OSHA) created a whistleblower
program review team (“the team™): The team was directed to conduct a “top to bottom'” review
* ‘of the whistleblower prograin and to make recommendations to the Assisg;‘laig&xSecretary for
improving the program. O

Summary:of the R epart and gmonﬂnendédons , ‘

‘Overall, the team found significant.deficiencies and challengés Tacing OSHAs whisticblower
protection program. The téam believes that the programis staffed with many hard-working and .
dedicated employees making every effort to successfully accomiplish the mission with Timited
resources. The team believes that the agency needs to take ‘expedidnt’action to correct systemic
prohlems identified in this report. 1f the agency makes widespread reforms to the whistleblower

program, the team believes it will result in.a ¢redible, consistent and effective program.

izationsl Structure

LI leadership elects t?;;\coniinue the s&ﬁé;:g;‘,.af‘imdél” titized by Regions 1, I, 1M1, V],

2. Bnsure that flex}place agreements are fomialized, to include routine work in the
: Atga @ffice providing necessary administrative support.
. b. TheR ne e, adept af nafidging remotely located employees.
c. Staff meetings should be:frequent with annual in-person meetings. :
d. A formal men ottty processishould be developed. The mentoring process shoild

iclude the assignment of the trainee to an experienced investigator and frequent
| faceifo face mectings with the RSL - ‘ .
2. If leadership ele 'to mngi?iua the structural model utilized by Regions IV and V, we

recormmend:

a. Ensure that all managers-and supervisors are filly trained to grasp.the
. complexities of the program.. o -
b. Ensurethat andits are conducted-of all Area Offices. , '
¢, Ensure that a coordinator position (Program Manager) is established and provided - .
with the tools and resources to effectively coordinate the program. '
d. Ensure that direct lines of communication are established so that investigators
have easy access to technical guidance. ‘ .
Regiona! staff meetings should be frequent with: annual in-person meetings. :
A formal mentoring process should be developed that includes trainee assignment

"
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to an experienced investigator.
g Ensurethat where ADs and AADs are ﬂnt—lmc superwsors of mveshgators, that they -
have the same. level of training and expertise as an RSL.

3. I 1eéde:-ship elects to continue ‘,thé-'structuxal niodel] utilized by Re,gions VI, IX, and X:

2. Ensure that travel costs are. budgeted and avallable to accomphsh a reasonable-percentage
" of on-site investigations.
Utilize the most time efficient means of ttavel
Ensure that AO staff is trained to handle general queries and complaints.
Ensure that a W staff’ member is-availsble as a duty ofﬁcer to answm‘ AOrznd customer
queries.
e.” Integrate enforcement and whistleblower functions by ass:gmng Jomt outreach and
- operational activities.
f  Utilize investigators to conduct training of CSHOs on wlustleblower pohcy and
procedures.
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4. Adopt the team’s two staffing models to determme field stafﬁng levels.
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5. Establish mandatory equxpment and IT software ]1sts for all mvesngators

6. Utilize the team’s zmmmum eqmpment/soﬁwarc hst
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7. Lreate a speclﬁc lme 1tem budgct for the whlstleblower ‘prograni on all orgamzanonal levels
within OSHA The budget would demgnate specific funds for pa'sonncl trammg, equipment,
etc. ‘ X

8. Consider fundamental changes in the mission and fanction of OWPP and how OWPP is
structured, managed; sta.tfed and funded.

9. Remove OWPP from DEP and place OWPP in its own oﬂicc Teporting to the Assistant.
© Secretary's office. Alternatively, the whistleblower program could be its own Directorate. In
" any case, we believe it should report directly to the Assistant %cretary’-'s ofﬁce

10. Institute. conﬁdence—bmldmg measures to improve the level of cummumcatmn and
collegxahty between the OWPP and the field.

11 .Provxde »4dequate staffing to'meet OWPP's new or revised mission. and. ﬂméﬁons.
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12. Complete the revisien of the whlstleblower mvesugamrs nanual.
13. Issue interim guidance on the new statutes that are not covercd in the revised manual.
14. Incorporate the interim. gumdance on the gtatutes as:soon as possﬂ:le iito the manual.

15. Updale the manual as frequently as needed to epsure changes fo'policy and
procedurss are kept current.

Investigations Process

16, Revise and expandthe guidance on adxmmstratwely closmg (screen:but) cases.

17. Until an BVIIS update: occurs, gstablish a standa:d methud of documemmg, trackmg
and retmmng administratively closed complamts L

18, Capture: a;hmmstranvely closed case tnne on the actmty ;md hours form (OSHA
31s). : W )

‘ 19 Ensure that supervmors review and approVe all screen-outs

20, Develop and provzde tralmng to personnel assﬂgxed ‘fo recewe/screen wh1stleblower
complaints. .

21. Audit screen-outs dunng every audlt

22. szmc pohcy

") haslze. he, agency 5 des:re for early resolution

23 Allow for regmnal ﬂexl'b ity on the methodolog gy used to investigate a case.

24, Followmg the mlplemmtanon of the updated manual, study its impact on field
operations. ™

25. Develqp 4 training course on the collection and testmg of evidence including the.
proper application of legal Tequirements contamad in the statutes.

26. Develop and delivera mandatory training course on settlement negpti.ations.
27. Develop and ‘implemént a national mediation/alternative dispite program. ‘

28. Develop s;id provide a training course for those designated to parﬁcipate in the:
mediation/alternative dispute program. '




29. Ensure that settlements are analyzed for fair and eqmtahle reshtutmn and annotated in the
case ﬁla

30. Ensure that IMIS instructions clarify how to pmperly record settled cases.
31. Ensure that regions properly utilize the recommended settflement templates.
32. Ensure that:xegions follow the policy.on appmv“ingf'setﬂemcnt a-grccrnents-.

33. Ensure that cases are properly: rewewed and approved by superwsors

34, Reconsider the proposed policy’ allowmg supervisors/team 1eadsm.to sign fmal detemnnauon
letters. Reguire mid-level managers to sign ﬁnal detcmnat1on let'rcrs.
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35. Direct OWEP to reduce the appeals backlog by performmg a Spﬂl‘.lﬁc number of appeal
reviews every month. . :

36. Return all Regmn IV, V, and VT appeals for theu' processing or, m the alternatlve offer staff
on détail to process appeals.

* 37. Require OWPP and those regions with apﬂot program to: xepozt on the progress of their
appeal reviews on a. mcnthly bams ‘ ‘

38. Identify the best procedu.res of each appcals program to develop asingle wnl*ten policy,
whether administered by the Nahonal Ofﬁce regmnal level or a combination thereof,

39. Establish an appeal processmg deadhnc of &0 calendar days.

40. Limit the numher af; revxewmg ofﬁcmls fo 2s few as possxble we recommend no-more than
two' employees- _ S

| 41.Utilize: employees that have: wlnstleb1 ower expertise to review appeals,
42, Utilize a immahzed template to document the analysis and wnclusmn ‘of the review.
43, Ensure.thcrs is an mdependent Teviewer and deciding official.
44, Determm the OWPP atafﬂng needq for their appeals processing. rcsponszb:hty
B@Lfgrg_.mm_s*.MLwltl
In order to aﬂ'gcﬁvely measure performance, v;fe suggest the following measizreé e considered:

45, Activity and hours form (OSHA 31): Ensure that investigators, CSHOs conducting




investigations as a collatera] duty, and any other progmm supervxsox complete the. case
activity and hours form (O SHA 31).

46. Lapse Time: Measure lapse time in a manner simxlar 10 enforcement such as:

complaint receipt to interview
complainent interview to investigation
investigation completed date
investigation approval date

findings issuaunce date
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4%, Settlement Rate: Include quahty measurements such as

percentage of settlements that contain the- core elements ofa settlh.' ent
percentage of OSHA settlement ag,rmmgmm.r versus:- party settlements: i
percentage of settlements for mhanced setﬂm'nents (Notice to Emp]oybes

Training, etc.) -
ql' percentage of cases referred’ forl litigation — OSHA Actmn 11¢/STAA
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49, Appeals Include outcome and txme]mess‘.f‘

“'-h.

a. percentage of remand
b, percentage upheld %

capture: adrmmstra ely. d1sxmssed cases-(screen-outs)
'lmpere the reports, system

allow for, deferral case time suspension

identify niiltiple s statutes '

separate mem't ﬁndmgs from settlements

provxde for :latz erTot raports
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51. Roll out the whistleblower OIS in the earliest timeframe POSéib'l-f"

52. Update the whistieblower IMIS manual and post the manual on the OWPP intfanet
~ page, ' '

53 Develop a new IMIS course.

, 54 Mandate all ﬂeld staff attend the new whzstleblower IMIS COUTSE..
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55. Bredk out settled cases from merit.cases in the IMIS system. -
56. Include administratively c’l’osed,cases (screened mit) in the IMIS system.

57. Ensure that regions enter a11 datein a timely and consxswntmarmer mcludmg post
mvestlgatlon closure. .

58. Ensure that settled cases arc not entered as withdrawals.

uests/Non-Public Disclosure

59. Develop@ comprehenswe FOIA/Privecy Act guidance manua] far"ﬂle processing of a FOIA
‘request, and'non-public disclosure. The manual should inciudé an exaqple of aredacted case

file and specific guidance on the more difficult issues such as, conﬁdennal busmess
information.

60. Pevelop and implement trammg for ﬁeld staffto’ pro aly apply the FOIA/anacy Act
requirements. RN

61, Revise the nion-public disclosure request ¢ tu actually require a request
62. Evaluate the impact of the non-public dlsclosﬁre pohcyr oxx ataifmg and resources.

63. Consider.a moratorium: on the non-regulatory d1sclosures unul the impact on the feld is
studied.. ool e i

State Plan M’onitorin. o e ’

64. Conduct comprehensw rev1ews of the" state w' stleblower programs immediately in. states
where compi'ehenswe revmw ,have n"" been recently conducted.

66. 'Bxpand and update the ‘sué’éesied: sudit questions for the whistleblower program.

67 Incarporate the: suggcsted audit topics into the Management Accountability- Program
Dxrﬁctwe

68. Basure that-subject matter experts are utilized as parbmpants selected to represent DEA on
the National Office attended audits: .
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Training

69. Review anil update the 2006 competency model.

70. Develop and implement a whistleblower training directive.

41, Revise and develop new whistleblower courses to include;-mamiging and supervising

the-whistleblower progra.m,..lcgal aspects, interviewing techriques, statute specific
investigation conrse, investigative writing, settlements/mediations course, Freedom of
Tnformation Act and Nen-Public Disclosure, evidence gathering and handling, and

© Web IMIS.

73. Move all training responsibility to DTE and adequately staf for development and

delivery.

Exteinal Stakeholders

\
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73. Create a Fact Sheet or Quick Card on the 0Sﬁ.&"ﬁv{iirsﬂeblé%qse'ttlement prccess
covering those prohibited or repugnant clauses thai 'ﬂié'gg'éncy discourages from

being placed in a settlement.

*74, Hold panel discnssions with groups

1ike GAB) VCR and TELG; 8 well as known

respondent’s attorney groups to bolster iiyestigator training. .

......

7. Patner with and obtain frifiie:

)

from the: vahoﬁs enfo‘rcé‘r'nmt agencies 10 aCqUire &

general understandin f the ¢nforcement priﬁgi.plas nnder a specific statute.
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76, Develop a pro-se handbaok to pﬁé{\:i_dg }V@Sﬂ&blﬁ%ﬁ 2 guide on hiow to maneuver

h

o

through the whistleblower imvestigation protess. .

fation sharing between OSHA and-ttie complainant
it line syStem where they can gain access to the vetted
i ll_‘fpassw'o:d protected web site. The website would be

78. Create an alliance between OSHA and the American Bar Association and other
interested whi;stleblqﬁv'ér- advocacy groups.

79. Thilize corporate or company wide settlement agreements and publicize significant

whistleblower actions.

80. Post whisfleblower actions on the public web page, similar to enforcement actions. ..

gL If informatioﬁ is available that supports that empioyees are being retaliated against for
reporting injuries, then OSHA should conduct a fill recordkeeping audit.
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