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THIS CASE IS NOT A FINAL ORDER OF THE REVIEW COMMISSION AS IT IS PENDING 
COMMISSION REVIEW�
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&HQWL0DUN� &RUSRUDWLRQ� �5HVSRQGHQW� RU� &HQWL0DUN�� HQJDJHV� LQ� URRILQJ� ZRUN� RQ� D�

FRQWUDFWXDO�EDVLV���2Q�-DQXDU\����������WKH�2FFXSDWLRQDO�6DIHW\�	�+HDOWK�$GPLQLVWUDWLRQ��26+$��

EHJDQ�DQ�LQVSHFWLRQ�RI�RQH�RI�LWV�ZRUNVLWHV�ORFDWHG�DW�����5LYHUVHD�5RDG�LQ�3LWWVEXUJK��3$��WKH�

³ZRUNVLWH´��� �$V�D� UHVXOW�RI� WKH� LQVSHFWLRQ��RQ�$SULO����������� WKH�6HFUHWDU\� LVVXHG�D� WZR�LWHP�

&LWDWLRQ�DQG�1RWLILFDWLRQ�RI�3HQDOW\� �&LWDWLRQ�� WR�&HQWL0DUN�DOOHJLQJ� D� VHULRXV�YLRODWLRQ�RI����

&�)�5�������������E������DQG�D�UHSHDW�YLRODWLRQ�RI����&�)�5�������������E���������([��-�����

$�KHDULQJ�ZDV�KHOG�RQ�$SULO����DQG���WK��������RQ�D�YLGHR�FRQIHUHQFH�SODWIRUP�� �$IWHU�

EHLQJ�JUDQWHG�DQ�H[WHQVLRQ��WKH�SDUWLHV�ILOHG�SRVW�KHDULQJ�EULHIV�RQ�-XQH�����������DQG�UHSO\�EULHIV�

RQ�-XO\�����������
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)RU�WKH�UHDVRQV�EHORZ��WKH�XQGHUVLJQHG�YDFDWHV�&LWDWLRQ����,WHP���DQG�DIILUPV�&LWDWLRQ����

,WHP���DV�UHSHDW�DQG�DVVHVVHV�D�SHQDOW\�RI����������

,�� -XULVGLFWLRQ�

7KH�SDUWLHV�VWLSXODWHG���

��� 7KH�5HYLHZ�&RPPLVVLRQ�KDV�MXULVGLFWLRQ�LQ�WKLV�SURFHHGLQJ�SXUVXDQW�WR�
�����F��RI�WKH�26+�$FW�����8�6�&��������HW�VHT��

��� 5HVSRQGHQW�XWLOL]HV�WRROV��HTXLSPHQW��PDFKLQHU\��PDWHULDOV��JRRGV�DQG�
VXSSOLHV� ZKLFK� KDYH� RULJLQDWHG� LQ� ZKROH� RU� LQ� SDUW� IURP� ORFDWLRQV�
RXWVLGH�WKH�6WDWH�RI�3HQQV\OYDQLD��

��� 5HVSRQGHQW�LV�DQ�HPSOR\HU�HQJDJHG�LQ�D�EXVLQHVV�DIIHFWLQJ�FRPPHUFH�
ZLWKLQ� WKH�PHDQLQJ� RI� 6HFWLRQV� ����� DQG� ����� RI� WKH�26+$�$FW�� ���
8�6�&������������������

�7U��������%DVHG�XSRQ�WKH�UHFRUG��LQFOXGLQJ�WKH�SDUWLHV¶�DGPLVVLRQ�WR�MXULVGLFWLRQ��WKH�XQGHUVLJQHG�

FRQFOXGHV�WKH�&RPPLVVLRQ�KDV�MXULVGLFWLRQ�RYHU�WKH�SDUWLHV�DQG�WKH�VXEMHFW�PDWWHU�RI�WKLV�FDVH��

,�� %DFNJURXQG�

5HVSRQGHQW�LV�D�FRPPHUFLDO�URRILQJ�FRPSDQ\����7U���������,W�ZDV�UHWDLQHG�WR�LQVWDOO�D�QHZ�

URRI�DW�::�3DWHUVRQ¶V��::¶V��IDFLOLW\�DW�����5LYHUVHD�5RDG�LQ�3LWWVEXUJK��3HQQV\OYDQLD�����7U��

�����([V��&����&������5DWKHU�WKDQ�D�VLQJOH�VXUIDFH��WKH�IDFLOLW\
V�WRS�ZDV�PRUH�DNLQ�WR�IRXU�³PLQL´�

URRIV��ZLWK�VRPH�DUHDV�SLWFKHG�DQG�RWKHUV�KDYLQJ�D�ORZ�VORSH����7U�����������([V��-����5����6WLS��������

26+$�&RPSOLDQFH�2IILFH�:DOWHU�9LVDJH��&2��REVHUYHG�D�ZRUNHU�RQ�::¶V�URRI�ZKR�GLG�

QRW�DSSHDU�WR�KDYH�DQ\�IDOO�SURWHFWLRQ�DW�DSSUR[LPDWHO\������DP�RQ�-DQXDU\�������������7U������������

7KH�&2�ZDV�LQ�KLV�FDU�DW� WKH�WLPH��VR�KH�SXOOHG�RYHU�WR�REVHUYH�WKH�ZRUNHU�DQG�VWDUWHG�WR� WDNH�

SLFWXUHV����7U�����������������([��-�������,Q�DGGLWLRQ�WR�WKH�ZRUNHU�RQ�WKH�URRI��KH�DOVR�VDZ�VHYHUDO�

 
��7KH�SDUWLHV�VWLSXODWHG��³2Q�RU�DERXW�1RYHPEHU�������::�3DWHUVRQ�UHWDLQHG�&HQWL0DUN�WR�UHSODFH�SRUWLRQ�RI�IRXU�
LQWHUFRQQHFWHG�URRIV�DW�����5LYHUVHD�5RDG��3LWWVEXUJK��$�������´���6WLS��������
��7KH�SDUWLHV�VWLSXODWHG��³2Q�-DQXDU\���������&6+2�:DOWHU�9LVDJH�DUULYHG�DW�&HQWL0DUN¶V�>ZRUNVLWH@�´���6WLS��������
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ZRUNHUV�HQJDJHG�LQ�YDULRXV�DFWLYLWLHV�DW�JURXQG�OHYHO����7U�������������������2QH�PDQ�ZDV�DW�WKH�

FRQWURO�SDQHO�IRU�D�FUDQH�ZKLOH�RWKHUV�ZHUH�DURXQG�WKH�EDVH�RI�WKH�FUDQH�EHG����7U������������:RUNHUV�

ZHUH�ULJJLQJ�WKH�ORDG�IRU�WKH�FUDQH�WR�OLIW�WR�WKH�URRI����7U�������������([��-�������7R�WKH�&2��LW�

DSSHDUHG�WKDW�WKH�ZRUNHU�RQ�WKH�URRI�ZDV�FRPPXQLFDWLQJ�ZLWK�WKH�HPSOR\HHV�DW�JURXQG�OHYHO����7U��

��������([��&�������

7KH�&2�QRWLFHG�D�VHFRQG�HPSOR\HH�RQ�D�GLIIHUHQW�VHFWLRQ�RI� WKH� URRI��DOVR�ZLWKRXW� IDOO�

SURWHFWLRQ����7U��������+H�ZDV�DSSUR[LPDWHO\�����WR�����IHHW�DZD\�IURP�WKH�ZRUNHUV�GXULQJ�WKLV�

REVHUYDWLRQ�SHULRG����7U���������

$IWHU�ZDWFKLQJ�DQG�SKRWRJUDSKLQJ�WKH�ZRUNHUV�IRU�DERXW����WR����PLQXWHV��WKH�&2�RSHQHG�

DQ� LQVSHFWLRQ�DQG�FRQGXFWHG�DQ�RSHQLQJ�FRQIHUHQFH�� � �7U����������� �+H� LQWURGXFHG�KLPVHOI�DQG�

UHTXHVWHG�WKDW�WKRVH�ZRUNLQJ�RQ�WKH�URRI�UHWXUQ�WR�WKH�JURXQG����7U��������7KH�ZRUNHUV�RQ�WKH�URRI�

ZHUH� IRUHPHQ��� � �7U�������([V��&����&����6WLSV�������� �0U��.HQW�KDG�EHHQ�RQ� WKH�VWHHS�SLWFKHG�

VHFWLRQ�RI�WKH�URRI����([��-�������+H�ZDV�SODFLQJ�FRQHV�IRU�D�SODQQHG�IODJ�OLQH�WKDW�ZRXOG�GHPDUFDWH�

ZKDW�KH�FRQVLGHUHG�D�VDIH�ZRUN�DUHD����7U���������([��-�������0U��+DUPRQ�ZDV�RQ�D�ORZ�VORSH�URRI���

�7U������([V��-�����&����&������+H�KDG�JRQH�WR�WKH�URRI�WR�DVVHVV�ORFDWLRQV�ZKHUH�KH�FRXOG�VLJQDO�

WKH�FUDQH�ZKHQ�KRLVWLQJ�PDWHULDOV�RQWR�WKH�URRI����7U������([V��&����&�������

7KH�FRQIHUHQFH�ZDV�EULHI��DQG�WKH�&2�LQIRUPHG�WKH�ZRUNHUV�WKDW�KH�ZRXOG�UHWXUQ�ODWHU�WR�

FRQGXFW�IXUWKHU�LQWHUYLHZV�����7U��������:KHQ�KH�UHWXUQHG�ODWHU�WKH�VDPH�GD\��KH�LQWHUYLHZHG�WKUHH�

HPSOR\HHV�DQG�FRQFOXGHG�WKH�RQ�VLWH�SRUWLRQ�RI�WKH�LQVSHFWLRQ����7U��������$IWHU�WKH�VLWH�YLVLW��KH�

 
��7KH�SDUWLHV�VWLSXODWHG��³*UHJ�.HQW�ZDV�D�&HQWL0DUN�HPSOR\HH�DQG�IRUHPDQ�RQ�-DQXDU\���������DQG�DUULYHG�ILUVW�DW�
�����D�P��´�DQG�WKDW�³6WDQOH\�+DUPRQ�ZDV�D�&HQWL0DUN�HPSOR\HH�DQG�IRUHPDQ�RQ�-DQXDU\���������DQG�DUULYHG�DW�WKH�
>ZRUNVLWH@�ZLWK�&HQWL0DUN¶V�UHPDLQLQJ�FUHZ�PHPEHUV�DW�DSSUR[LPDWHO\������D�P�´���6WLSV����������
��7KH�SDUWLHV�VWLSXODWHG��³2Q�-DQXDU\���������&6+2�9LVDJH�VSRNH�WR�0U��.HQW�DQG�0U��+DUPRQ�DW�WKH�>ZRUNVLWH@�´��
�6WLS��������
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KDG�D�IHZ�FRQYHUVDWLRQV�ZLWK�&HQWL0DUN�HPSOR\HHV�DQG�UHYLHZHG�IXUWKHU�LQIRUPDWLRQ����7U��������

$�FORVLQJ�FRQIHUHQFH�ZDV�KHOG�RQ�$SULO�������������

,,�� 'LVFXVVLRQ�

7R�HVWDEOLVK�D�YLRODWLRQ�RI�D�VSHFLILF�VWDQGDUG��WKH�6HFUHWDU\�PXVW�VKRZ�E\�D�SUHSRQGHUDQFH�

RI�WKH�HYLGHQFH�WKDW������WKH�FLWHG�VWDQGDUG�DSSOLHV������LWV�WHUPV�ZHUH�YLRODWHG������WKH�HPSOR\HU�

NQHZ��RU�ZLWK�WKH�H[HUFLVH�RI�UHDVRQDEOH�GLOLJHQFH�FRXOG�KDYH�NQRZQ��RI�WKH�YLRODWLYH�FRQGLWLRQ��

DQG�����RQH�RU�PRUH�HPSOR\HHV�KDG�DFFHVV�WR�WKH�FLWHG�FRQGLWLRQ���$VWUD�3KDUP��3URGV�����%1$�

26+&�������������1R������������������DII¶G�LQ�UHOHYDQW�SDUW������)��G������VW�&LU���������

$�� &LWDWLRQ�1R�����,WHP���

&LWDWLRQ� ��� ,WHP� �� DOOHJHV� WKDW� 5HVSRQGHQW� YLRODWHG� ��� &�)�5�� �� ���������E������� D�

FRQVWUXFWLRQ�LQGXVWU\�IDOO�SURWHFWLRQ�VWDQGDUG����([��-������7KLV�VWDQGDUG�DGGUHVVHV�WKH�XVH�RI�IDOO�

SURWHFWLRQ�RQ�VWHHS�URRIV��

(DFK�HPSOR\HH�RQ�D�VWHHS�URRI�ZLWK�XQSURWHFWHG�VLGHV�DQG�HGJHV���IHHW������P��RU�
PRUH�DERYH�ORZHU�OHYHOV�VKDOO�EH�SURWHFWHG�IURP�IDOOLQJ�E\�JXDUGUDLO�V\VWHPV�ZLWK�
WRHERDUGV��VDIHW\�QHW�V\VWHPV��RU�SHUVRQDO�IDOO�DUUHVW�V\VWHPV����

���&�)�5�������������E��������,W�UHTXLUHV�JXDUGUDLOV��VDIHW\�QHWV�RU�SHUVRQDO�IDOO�DUUHVW�V\VWHPV�RQ�

DOO�VWHHS�URRIV�KLJKHU�WKDQ�VL[�IHHW�XQOHVV�WKHUH�DUH�QRW�XQSURWHFWHG�HGJHV���,G���$�³VWHHS�URRI´�LV�D�

URRI�ZLWK�D�VORSH�JUHDWHU�WKDQ���LQ�����YHUWLFDO�WR�KRUL]RQWDO��´�����&�)�5�������������E�������7KH�

WHUP�³XQSURWHFWHG�VLGHV�DQG�HGJHV´�LV�GHILQHG�DV�³DQ\�VLGH�RU�HGJH�«�RI�ZDONLQJ�ZRUNLQJ�VXUIDFH��

H�J���IORRU��URRI��UDPS�«�ZKHUH�WKHUH�LV�QR�ZDOO�RU�JXDUGUDLO�V\VWHP�DW�OHDVW����LQFKHV������P��KLJK�´��

���&�)�5�������������E������



��
 

��� $SSOLFDELOLW\�	�9LRODWLRQ�

5HVSRQGHQW� FRQWHQGV� WKDW� WKH� HPSOR\HHV�ZHUH� QRW� HQJDJHG� LQ�ZRUN��� � �5HVS¶W�%U�� ������

$OWHUQDWLYHO\�� LI� WKH\�ZHUH�� WKH\�DUJXH� WKDW�QR�HPSOR\HH�ZDV�H[SRVHG�WR�WKH�FLWHG�KD]DUG�� �7KH�

6HFUHWDU\�GLVSXWHV�ERWK�SRLQWV��

5HVSRQGHQW¶V�FRQWHQWLRQ�WKDW�WKH�HPSOR\HHV�ZHUH�QRW�HQJDJHG�LQ�URRILQJ�ZRUN�ZKHQ�WKH�

&2�DUULYHG�LV�UHMHFWHG���$SSUR[LPDWHO\�WZR�PRQWKV�EHIRUH�WKH�&2�DUULYHG��5HVSRQGHQW�FRPSOHWHG�

DQ�LQVSHFWLRQ�RI�WKH�ZRUNVLWH����7U���������,W�KDG�DOUHDG\�HQJDJHG�LQ�WKH�SUH�MRE�LQVSHFWLRQ���,G���

(PSOR\HHV�KDG�EHHQ�RQ�VLWH�IRU�ZHOO�RYHU�DQ�KRXU�ZKHQ�WKH�&2�GURYH�E\����6WLSV�������7U�������

�������7KH�HPSOR\HHV�ZHUH�EHLQJ�SDLG�DW�OHDVW�IURP�WKH�WLPH�RI�WKHLU�DUULYDO�����7U������������7KH\�

ZHUH�QRW� VLWWLQJ�DURXQG�� WKH�HPSOR\HHV�ZHUH�ZRUNLQJ�� �%HIRUH� WKH�&2�DUULYHG��HPSOR\HHV�KDG�

SODFHG� WUXFNV� FORVH� WR� URRIV�� ORDGHG� PDWHULDOV� RQWR� WKH� FUDQH� EHG�� DQG� FRPSOHWHG� D� ³)DOO�

3URWHFWLRQ�6DIHW\�:RUN�3ODQ�´���([��-����7U���������������������$Q�HPSOR\HH�ZDV�DW�WKH�FRQWUROV�

IRU�WKH�FUDQH����7U�����������7KH�FUDQH�ULJJHUV�ZHUH�RXW��DQG�WKH�ERRP�ZDV�HOHYDWHG����7U�����������

��������([�� -������ �$Q� HPSOR\HH�ZDV� GLUHFWLQJ� WUDIILF� QHDU� WKH�ZRUNVLWH�� � �7U�� ��������� �7ZR�

HPSOR\HHV�ZHUH�DOVR�RQ�WKH�URRI�LWVHOI�DW�WKH�WLPH�WKH�&2�REVHUYHG�WKH�DOOHJHG�YLRODWLRQV����([V��-�

����&������$SSUR[LPDWHO\�ILYH�RWKHU�HPSOR\HHV�ZHUH�ZRUNLQJ�RQ�WKH�JURXQG����7U������������$V�WKH�

&2�H[SODLQHG��QRQH�RI�WKH�SHRSOH�SUHVHQW�ZHUH�WKHUH�IRU�³OHLVXUH�SXUSRVHV�´�WKH\�DSSHDUHG�WR�EH�

³ZRUNLQJ�´���7U���������

5HVSRQGHQW�DFNQRZOHGJHV�WKDW�LWV�ZRUNHUV��LQFOXGLQJ�0U��.HQW��SUHYLRXVO\�LQVSHFWHG�WKH�

ZRUNVLWH���6WLOO��LW�FRQWHQGV�WKDW�-DQXDU\����������ZDV�GHVLJQDWHG�DV�WKH�ORDGLQJ�GD\����5HVS¶W�%U��

 
��5HVSRQGHQW�UDLVHV�WKLV�DUJXPHQW�SULPDULO\�LQ�FRQQHFWLRQ�&LWDWLRQ����,WHP�����
��2QH�HPSOR\HH�LQGLFDWHG�WKDW�KH�KDG�ILUVW�JRQH�WR�WKH�FRPSDQ\¶V�ZDUHKRXVH�DQG�ZDV�SDLG�IURP�WKH�VWDUW�RI�KLV�GD\�
UDWKHU�WKDQ�WKH�DUULYDO�DW�WKH�ZRUNVLWH����7U����������



��
 

���������,W�DUJXHV�WKDW�HPSOR\HHV�ZHUH�QRW�H[SHFWHG�WR�FRPPHQFH�UHPRYLQJ�DQG�UHSODFLQJ�WKH�URRI���

,G����

5HVSRQGHQW�LJQRUHV�WKDW� WKH�ZRUN�EHLQJ�GRQH�RQ�-DQXDU\��WK�ZDV�LQWHJUDO� WR�WKH�SURMHFW���

7KH�HPSOR\HHV�ZHUH� WKHUH� WR� HQJDJH� LQ� WDVNV�QHFHVVDU\� WR�FRPSOHWH� WKH� URRILQJ� MRE� IRU�ZKLFK�

5HVSRQGHQW�ZDV�UHWDLQHG����7U���������$V�IRUHPDQ�+DUPRQ�VXFFLQFWO\�H[SODLQHG�WR�WKH�&2�RQ�WKH�

GD\�RI� WKH� LQVSHFWLRQ�� ³7RGD\�ZH�DUH�RQ� VLWH� WR� ORDG�RXU� URRILQJ�PDWHULDOV� VR�ZH�FDQ� URRI� WKH�

EXLOGLQJ�´���([��&������6LPLODUO\��IRUHPDQ�.HQW�LQGLFDWHG�KH�³ZDV�JRLQJ�WR�VWDJH�PDWHULDOV�RQ�>WKH�

URRI@�DQG�ODWHU�ZH�ZRXOG�EH�GRLQJ�WKH�URRI�´���([��&���DW�������

7KH�HPSOR\HHV�ZHUH�ORDGLQJ�PDWHULDOV�DQG�VHWWLQJ�XS�D�FUDQH����7U���������%\�WKH�WLPH�WKH�

&2�DUULYHG�DW�WKH�ZRUNVLWH��HPSOR\HHV�KDG�DOUHDG\�FRPSOHWHG�YDULRXV�WDVNV�WKDW�ZHUH�QRW�WDQJHQWLDO�

WR�WKH�URRILQJ�ZRUN�EXW�UHTXLUHG�IRU�WKH�URRILQJ�ZRUN�WR�EH�FRPSOHWHG����7U���������7KH\�ZHUH�QRW�

UHWDLQHG�WR�GR�RWKHU�W\SHV�RI�ZRUN���5HVSRQGHQW�KDG�DOUHDG\�FRPSOHWHG�D�ZRUNVLWH�LQVSHFWLRQ��DQG�

WKH�ZRUNHUV�ZHUH�SUHVHQW�WR�DGGUHVV�WKH�URRI����7U����������������������

$V�IRU�WKH�FLWHG�VWDQGDUG¶V�OLPLWDWLRQ�WR�VWHHS�URRIV��5HVSRQGHQW�DFNQRZOHGJHV�WKDW�5RRI���

IDOOV�ZLWKLQ�WKH�VWDQGDUG¶V�GHILQLWLRQ�RI�³VWHHS�URRI�´���5HVS¶W�%U��������+RZHYHU��XQOLNH�PDQ\�VWHHS�

URRIV��5RRI���DW�WKH�ZRUNVLWH�RQO\�KDG�D�VLQJOH�XQSURWHFWHG�HGJH�����([V��5����5����7U��������������

����������6WLOO��WKHUH�LV�QR�GLVSXWH�WKDW�WKH�SLWFK�RI�WKH�URRI�DQG�WKH�XQSURWHFWHG�HGJH�WULJJHUHG�WKH�

UHTXLUHPHQWV�RI�WKH�FLWHG�VWDQGDUG���7KH�FLWHG�VWDQGDUG�DSSOLHV��

$V�IRU�ZKHWKHU�WKHUH�ZDV�D�YLRODWLRQ��0U��.HQW�ZDV�RQ�5RRI���ZKHQ�WKH�&2�DUULYHG�DW�WKH�

ZRUNVLWH����7U������5HVS¶W�%U�������7KH�&2�REVHUYHG�DQG�SKRWRJUDSKHG�KLP�ZLWKRXW�DQ\�W\SH�RI�IDOO�

 
��5HVSRQGHQWV�QRWH�WKDW�WKH�XQSURWHFWHG�HGJH�KDG�D�SDUDSHW�ZDOO�³RI�DW�OHDVW�D�IRRW�LQ�KHLJKW�´���5HVS¶W�%U�������5HFRUG�
HYLGHQFH� VXJJHVWV� WKDW� WKH� ZDOO� ZDV� ����� LQFKHV� KLJK�� � �([V�� &��� DW� ��� &��� DW� ��� &��� DW� ��� &��� DW� ���� � 1HLWKHU�
5HVSRQGHQW¶V� &RUSRUDWH� 6DIHW\� 0DQDJHU�� 0LFKDHO� /LW]HQEHUJHU�� QRU� DQ\RQH� HOVH� DVVHUWHG� WKDW� WKH� SDUDSHW� ZDOO�
FRQVWLWXWHG� IDOO� SURWHFWLRQ�� � �7U�� ������ �5HVSRQGHQW� GRHV�QRW� DOOHJH� LW�ZDV� VXIILFLHQW� WR� FRQVWLWXWH� D� ³JXDUGUDLO´�RU�
RWKHUZLVH�SUHFOXGH�ILQGLQJ�WKDW�LW�ZDV�VWLOO�DQ�XQSURWHFWHG�HGJH����



��
 

SURWHFWLRQ� RQ� WKH� PRUQLQJ� RI� -DQXDU\� ��� ������ � �7U�� ���� ���� ([V�� -����� &����� � 0U�� .HQW�

DFNQRZOHGJHG�KH�ZDV�QRW�ZHDULQJ�IDOO�SURWHFWLRQ�DV�KH�WUDYHUVHG�WKH�URRI�WR�SODFH�WKH�EDVH�SODWHV�

DQG�FRQHV�WKDW�ZRXOG�ODWHU�VHUYH�DV�SDUW�RI�D�ZDUQLQJ�OLQH�V\VWHP����7U��������������5HVSRQGHQW¶V�

&RUSRUDWH�6DIHW\�0DQDJHU��0LFKDHO�/LW]HQEHUJHU��DOVR�DFNQRZOHGJHG�WKDW�WKHUH�GLG�QRW�DSSHDU�WR�

EH�DQ\�IDOO�SURWHFWLRQ�YLVLEOH�LQ�WKH�&2¶V�SKRWRJUDSK�RI�0U��.HQW����7U���������7KH�XQGHUVLJQHG�

ILQGV�WKDW�WKH�FLWHG�VWDQGDUG�DSSOLHV�DQG�ZDV�YLRODWHG��

��� .QRZOHGJH�

7KH�6HFUHWDU\�PXVW�SURYH� WKH�HPSOR\HU� HLWKHU�NQHZ�RU�ZLWK� WKH�H[HUFLVH� RI� UHDVRQDEOH�

GLOLJHQFH�FRXOG�KDYH�NQRZQ�RI�WKH�YLRODWLYH�FRQGLWLRQ���5HYROL�&RQVWU��&R������%1$�26+&�������

������1R�������������������7KH�HPSOR\HU
V�NQRZOHGJH�LV�GLUHFWHG�WR�WKH�SK\VLFDO�FRQGLWLRQ�WKDW�

FRQVWLWXWHV�D�YLRODWLRQ���3KRHQL[�5RRILQJ��,QF������%1$�26+&������������������1R�����������

�������DII¶G�ZLWKRXW�SXEOLVKHG�RSLQLRQ�����)��G��������WK�&LU����������,W�LV�QRW�QHFHVVDU\�WR�VKRZ�

WKDW�WKH�HPSOR\HU�NQHZ�RU�XQGHUVWRRG�WKH�FRQGLWLRQ�ZDV�KD]DUGRXV���,G��

.QRZOHGJH�LV�LPSXWHG�WR�WKH�HPSOR\HU�³WKURXJK�LWV�VXSHUYLVRU\�HPSOR\HH�´��$P��(QJ
J�

	�'HY��&RUS������%1$�26+&�������������1R�������������������7KH�IRUPDO�WLWOH�RI�DQ�HPSOR\HH�

LV�QRW�FRQWUROOLQJ���,G���7KH�&RPPLVVLRQ�KDV�LPSXWHG�WKH�NQRZOHGJH�RI�FUHZ�OHDGHUV�DQG�

IRUHPHQ���.HUQV�%URV��7UHH�6HUY������%1$�26+&�������������1R������������������3HQQ��3RZHU�

	�/LJKW�&R��Y��6HF¶\�RI�/DERU������)��G���������������G�&LU���������FUHZ�OHDGHU�LV�D�VXSHUYLVRU\�

HPSOR\HH���

0U��.HQW�ZDV�D�IRUHPDQ�DW�WKH�ZRUNVLWH�DQG�LQGLFDWHG�WKDW�KH�ZDV�³LQ�FKDUJH´�RI�WKH�MRE���

�6WLS�����7U���������������([��&������+H�NQHZ�KH�ZDV�QRW�ZHDULQJ�IDOO�SURWHFWLRQ�DQG�WKDW�WKHUH�

ZHUH�QR�JXDUGUDLOV����7U������������+H�ZDV�DZDUH�RI�WKH�XQSURWHFWHG�HGJH����7U�����������([��&���DW�

���� � 2QH� RI� 5HVSRQGHQW¶V� VDIHW\� PDQDJHUV� ZDV� DOVR� RQ� WKH� MRE� VLWH�� � �7U�� ���� ([�� &��� DW� �����



��
 

5HVSRQGHQW�KDG�DFWXDO�NQRZOHGJH�RI�WKH�YLRODWLYH�FRQGLWLRQ���6HH�&DOSLQH�&RUS���1R�����������

����� :/� �������� �2�6�+�5�&��� $SU�� ��� ������ �LPSXWLQJ� VXSHUYLVRU¶V� DFWXDO� NQRZOHGJH� RI�

KD]DUGRXV�FRQGLWLRQ���DII¶G������)��$SS¶[�������WK�&LU���������XQSXEOLVKHG���.RNRVLQJ�&RQVWU���

���%1$�26+&�������������1R������������������LPSXWLQJ�IRUHPDQ¶V�FRQVWUXFWLYH�NQRZOHGJH�WR�

WKH�HPSOR\HU�����

��� ([SRVXUH�WR�WKH�&LWHG�&RQGLWLRQ�

7R�VDWLVI\�WKLV�HOHPHQW��WKH�6HFUHWDU\�FDQ�VKRZ�DFWXDO�H[SRVXUH�WR�WKH�FLWHG�FRQGLWLRQ�RU�

WKDW�VXFK�H[SRVXUH�ZDV�³UHDVRQDEO\�SUHGLFWDEOH�´��1XSUHFRQ��/3�����%1$�26+&�������1R�����

���������������7R�DVVHVV�ZKHWKHU�H[SRVXUH�ZDV�UHDVRQDEO\�SUHGLFWDEOH��WKH�&RPPLVVLRQ�ORRNV�DW�

ZKHWKHU�� HLWKHU� E\� RSHUDWLRQDO� QHFHVVLW\� RU� RWKHUZLVH� �LQFOXGLQJ� LQDGYHUWHQFH��� WKH� HPSOR\HHV�

ZRXOG�EH�LQ� WKH�³]RQH�RI�GDQJHU�´� ����%1$�26+&�DW���������� �:KDW�FRQVWLWXWHV�WKH�³]RQH�RI�

GDQJHU´�LV�GHWHUPLQHG�E\�WKH�KD]DUG�SUHVHQWHG�E\�WKH�YLRODWLYH�FRQGLWLRQ���6HH�.6�(QHUJ\�6HUYV���

,QF������%1$�26+&�������������1R������������������LQGLFDWLQJ�WKDW�WKH�]RQH�RI�GDQJHU�LV�³WKH�

DUHD�VXUURXQGLQJ�WKH�YLRODWLYH�FRQGLWLRQ�WKDW�SUHVHQWV�WKH�GDQJHU�WR�HPSOR\HHV�ZKLFK�WKH�VWDQGDUG�

LV�LQWHQGHG�WR�SUHYHQW´������%1$�26+&�DW�������ILQGLQJ�LW�UHDVRQDEO\�SUHGLFWDEOH�WKDW�HPSOR\HH�

ZRXOG�QHHG�WR�PRYH�DERXW�KLV�HQWLUH�ZRUN�DUHD���

5HVSRQGHQW�PDLQWDLQV�WKDW�WKH�RQO\�HPSOR\HH�RQ�5RRI����0U��.HQW��QHYHU�JRW�FORVH�HQRXJK�

WR�WKH�XQSURWHFWHG�HGJH�WR�EH�FRQVLGHUHG�KDYLQJ�EHHQ�H[SRVHG�WR�WKH�KD]DUGRXV�FRQGLWLRQ����5HVS¶W�

%U�����������,Q�LWV�YLHZ��0U��.HQW�ZDV�DOZD\V�IDU�HQRXJK�DZD\�IURP�WKH�XQSURWHFWHG�HGJH��DQG�KLV�

ZRUN�DFWLYLWLHV�FRXOG�QRW� UHDVRQDEO\�EH�H[SHFWHG� WR�EULQJ�KLP�FORVH�HQRXJK� WR� WKH�XQSURWHFWHG�

HGJH�WR�H[SRVH�KLP�WR�WKH�KD]DUGRXV�FRQGLWLRQ���,G��DW����������

7KH�&2�REVHUYHG�DQG�SKRWRJUDSKHG�0U��.HQW�IURP�DSSUR[LPDWHO\�����IHHW�DZD\����7U������

��������������$�VPDOO�SDUDSHW�ZDOO�RQ�WKH�URRI�VOLJKWO\�REVFXUHG�KLV�YLHZ�RI�0U��.HQW����7U�������



��
 

([V��&����&���DW������³$W�WLPHV�´�LW�DSSHDUHG�WR�WKH�&2�WKDW�0U��.HQW�ZDV�OHVV�WKDQ�VL[�IHHW�DZD\�

IURP�WKH�XQSURWHFWHG�HGJH����7U��������+RZHYHU��WKH�9LRODWLRQ�:RUNVKHHW�LQGLFDWHV�WKDW�0U��.HQW�

ZDV�³����IHHW�IURP�WKH�HGJH�RI�WKH�URRI´�IRU�RQH�PLQXWH�����([��&���DW�������

'XULQJ�WKH�LQVSHFWLRQ�DQG�DW�WKH�KHDULQJ��0U��.HQW�PDLQWDLQHG�WKDW�KH�ZDV�DOZD\V�DW�OHDVW�

VL[� IHHW� DZD\� IURP� WKH� XQSURWHFWHG� HGJH�� � �7U�� ���� ����� �������� �������� ([V�� &����&����� � +H�

H[SODLQHG� WKDW�ZKHQ� WKH�&2� REVHUYHG� KLP�� KH�ZDV� LQ� WKH� SURFHVV� RI� VHWWLQJ� XS� D� IODJ� OLQH� WR�

GHPDUFDWH�D�VDIH�ZRUN�DUHD�WKDW�ZDV�VL[�WR�VHYHQ�IHHW�IURP�WKH�XQSURWHFWHG�HGJH����7U�������([��&�

�����0U��.HQW�XQGHUVWRRG�WKDW�WKH�IODJV�ZHUH�QRW�D�IRUP�RI�IDOO�SURWHFWLRQ����7U���������5DWKHU��WKH\�

ZHUH�WR�IRUP�D�ZDUQLQJ�OLQH�DV�DQ�DGGLWLRQDO�PHWKRG�RI�OLPLWLQJ�H[SRVXUH�WR�WKH�]RQH�RI�GDQJHU���

�7U���������������������)RU�IDOO�SURWHFWLRQ��5HVSRQGHQW¶V�IDOO�SURWHFWLRQ�SODQ�UHTXLUHG�HPSOR\HHV�

WR�EH�DWWDFKHG�WR�D�PRWLRQ�VWRSSLQJ�V\VWHP�EHIRUH�WKHLU�ZRUN�WDVNV�UHTXLUHG�HQWU\�LQWR�WKH�]RQH�RI�

GDQJHU�E\�WKH�RQH�XQSURWHFWHG�VLGH����7U���������������([V��&����5�������

7R�VHW�XS�WKH�IODJ�ZDUQLQJ�OLQH��0U��.HQW�ZDONHG�XS�DORQJ�RQH�VLGH�RI�WKH�SLWFKHG�YDOOH\�

RQ�5RRI����DW�OHDVW�VL[�IHHW�IURP�WKH�HGJH��SODFHG�WKH�IODJ�FRQH��DQG�WKHQ�ZDONHG�EDFN�GRZQ�WKH�

VDPH�VLGH�WR�WKH�ERWWRP�RI�WKH�YDOOH\�EHWZHHQ�5RRIV���DQG�����7U���������������([��&������$IWHU�

FRPSOHWLQJ� WKLV� WDVN��ZKLFK� WRRN� DSSUR[LPDWHO\� RQH�PLQXWH�� KH�PRYHG� IXUWKHU� DZD\� IURP� WKH�

XQSURWHFWHG�HGJH����7U���������������������7KH�&2�DFNQRZOHGJHG�WKDW�KH�ZDV�JHQHUDOO\�ZDONLQJ�

VWUDLJKW�XS�DQG�GRZQ�WKH�SLWFK�WR�FRPSOHWH�KLV�WDVN����7U��������������+H�H[SODLQHG�WKDW�0U��.HQW�

ZDV�QRW�ZDONLQJ�RQ�³RWKHU�DUHDV�RI�WKH�URRI´�RU�³JRLQJ�DQG�GRLQJ�RWKHU�WKLQJV�´���7U������������7KH�

QDWXUH�RI�0U��.HQW¶V�WDVN�GLG�QRW�UHTXLUH�KLP�WR�FRPH�FORVHU�WKDQ�VL[�IHHW�WR�DQ�XQSURWHFWHG�HGJH���

�7U���������1RU�ZDV�WKHUH�DQ\�GHEULV��FRUGV��RU�WULSSLQJ�KD]DUGV����([��-�������$QRWKHU�HPSOR\HH�RQ�

 
��,Q�GLVFXVVHG�WKH�SURSRVHG�SHQDOW\�IRU�WKLV�&LWDWLRQ��WKH�&2�LQGLFDWHG�WKDW�0U��.HQW�ZDV�³VL[�IHHW�DZD\�IURP�WKH�
HGJH�´���7U���������



���
 

WKH�URRI��0U��+DUPRQ��FRUURERUDWHG�0U��.HQW¶V�VWDWHPHQW�WKDW�KH�ZDV�DOZD\V�DW�OHDVW�VL[�IHHW�IURP�

WKH�HGJH�����7U�������([��&�������

� 7KH�6HFUHWDU\�IDLOHG� WR�HVWDEOLVK� WKDW�0U��.HQW�JRW�VXIILFLHQWO\�FORVH� WR� WKH�XQSURWHFWHG�

HGJH�RU� WKDW�KLV�ZRUN� DFWLYLWLHV� FRXOG� UHDVRQDEO\�EH� H[SHFWHG� WR�EULQJ�KLP�ZLWKLQ� WKH� ]RQH�RI�

GDQJHU���� �6HH�6KDZ�$UHYD�0R[�6HUYV���//&�����%1$�26+&�������������1R�����������������

�UHFRUG�GLG�QRW�VKRZ�WKDW�LW�ZDV�UHDVRQDEO\�SUHGLFWDEOH�WKDW�DQ�DGDSWHU�ZRXOG�EH�PRYHG�DQG�XVHG�

LQ�DQRWKHU�ORFDWLRQ����0U��.HQW�ZDV�WR�PDUN�D�GLVWDQFH�VXIILFLHQWO\�IDU�HQRXJK�IURP�WKH�XQSURWHFWHG�

HGJH���&I��&DOSLQH�&RUS�������)��$SS¶[���������������WK�&LU���������XQSXEOLVKHG���DVVLJQPHQW�

PDGH�LW�SUHGLFWDEOH�WKDW�ZRUNHU�ZRXOG�DFFHVV�]RQH�RI�GDQJHU����/DUJH�RWKHU�VHFWLRQV�RI�WKH�URRI�

SURWHFWHG� WKH�RWKHU� WKUHH� VLGHV�RI�5RRI���� � �([V��-�����5����� �5HVSRQGHQW¶V� IDOO�SURWHFWLRQ�SODQ�

DGGUHVVHG� WKH�SRVVLELOLW\� WKDW�HPSOR\HHV�ZRXOG�JR�EH\RQG� WKH�ZDUQLQJ� OLQH�V\VWHP�ODWHU� LQ� WKH�

SURMHFW����([��-������,I�VXFK�D�VLWXDWLRQ�DURVH��HPSOR\HHV�ZHUH�WR�XWLOL]H�WKH�IDOO�SURWHFWLRQ�HTXLSPHQW�

WKDW�ZDV�RQ�VLWH�DQG�EHLQJ�ORDGHG�WR�WKH�URRI���,G���0U��.HQW¶V�DFWLYLWLHV�GLG�QRW�EULQJ�KLP�ZLWKLQ�

WKH�]RQH�RI�GDQJHU��QRU�ZHUH�WKH\�UHDVRQDEO\�H[SHFWHG�WR����

&LWDWLRQ����,WHP���LV�YDFDWHG��DQG�QR�SHQDOW\�IRU�WKLV�LWHP�LV�DVVHVVHG��

%�� &LWDWLRQ����,WHP���

$V�PHQWLRQHG�DERYH�� WKH�ZRUNVLWH� LQFOXGHG�D�VHULHV�RI�LQWHUFRQQHFWHG�URRIV�� �&LWDWLRQ���

UHODWHV�WR�D�ORZ�VORSHG�DUHD��UHIHUUHG�WR�DV�5RRI������([��-������7KH�6HFUHWDU\�DOOHJHV�WKDW�5HVSRQGHQW�

 
��0U��+DUPRQ�LQGLFDWHG�WKDW�KH�ZDV�DFWLQJ�DV�D�³VDIHW\�PRQLWRU´�IRU�0U��.HQW����([V��&����&���DW������5HVSRQGHQW�GRHV�
QRW�DOOHJH��QRU�GRHV�WKH�UHFRUG�HVWDEOLVK��WKDW�WKLV�VDWLVILHV�WKH�IDOO�SURWHFWLRQ�UHTXLUHPHQWV����
���,Q�VXSSRUW�RI�LWV�SRVLWLRQ��5HVSRQGHQW�FLWHV��ZLWKRXW�LGHQWLI\LQJ�WKH�FDVH�DV�EHLQJ�XQUHYLHZHG��&RQVRO��*UDLQ�	�
%DUJH�&R������%1$�26+&�������1R������������������$/-�����5HVS¶W�%U��������,Q�WKDW�FDVH�WKH�$/-�IRXQG�WKDW�WKH�
6HFUHWDU\�IDLOHG�WR�HVWDEOLVK�WKDW�HPSOR\HHV�KDG�EHHQ�LQ��RU�ZHUH�UHDVRQDEO\�SUHGLFWHG�WR�EH�LQ��WKH�]RQH�RI�GDQJHU������
%1$�26+&�DW���������� �7KH�FDVH�LV�VXSSRUWLYH�RI�5HVSRQGHQW¶V�SRVLWLRQ�EXW�EHFDXVH�LW�ZDV�QRW�UHYLHZHG�E\�WKH�
&RPPLVVLRQ�RU�DQ�DSSHOODWH�FRXUW��WKH�XQGHUVLJQHG�GLG�QRW�UHO\�RQ�WKH�SUHFHGHQW�DV�ELQGLQJ���6HH�/HRQH�&RQVWU��&R���
�� %1$� 26+&� ����� �1R�� ������ ������ �XQUHYLHZHG� SDUW� RI� MXGJH
V� GHFLVLRQ� GRHV� QRW� FRQVWLWXWH� ELQGLQJ�
&RPPLVVLRQ�SUHFHGHQW���+RPH�5XEEHU�&R���/3��1R����������������:/����������
����2�6�+�5�&���$XJ������������
�XQUHYLHZHG�$/-�GHFLVLRQV�KDYH�QR�SUHFHGHQWLDO�YDOXH�����



���
 

YLRODWHG����&�)�5�������������E�������ZKLFK�UHTXLUHV� IDOO�SURWHFWLRQ�IRU� URRILQJ�ZRUN�RQ�URRIV�

ZLWK�D�ORZ�VORSH���³5RRILQJ�ZRUN´�LV�GHILQHG�DW����&�)�5�������������DV�³WKH�KRLVWLQJ��VWRUDJH��

DSSOLFDWLRQ��DQG�UHPRYDO�RI�URRILQJ�PDWHULDOV�DQG�HTXLSPHQW��LQFOXGLQJ�UHODWHG�LQVXODWLRQ��VKHHW�

PHWDO��DQG�YDSRU�EDUULHU�ZRUN��EXW�QRW� LQFOXGLQJ� WKH�FRQVWUXFWLRQ�RI� WKH�URRI�GHFN�´� �7KH�FLWHG�

VWDQGDUG� UHTXLUHV� WKDW� ³HDFK� HPSOR\HH� HQJDJHG� LQ� URRILQJ� DFWLYLWLHV� RQ� ORZ�VORSH� URRIV�� ZLWK�

XQSURWHFWHG�VLGHV�DQG�HGJHV���IHHW�������RU�PRUH�DERYH�ORZHU�OHYHOV�VKDOO�EH�SURWHFWHG� ����´� ����

&�)�5�������������E����������

��� $SSOLFDELOLW\�	�9LRODWLRQ�

$IWHU�DUULYLQJ�DW�WKH�ZRUNVLWH��WKH�&2�REVHUYHG�0U��+DUPRQ�ZRUNLQJ�RU�5RRI������7U��������

7KLV�URRI�KDV�D�ORZ�VORSH�DQG�DQ�XQSURWHFWHG�HGJH�WKDW� LV�DSSUR[LPDWHO\����IHHW�DERYH�JURXQG�

OHYHO����7U����������������������([V��-����DW������&������+H�ZDV�QRW�ZHDULQJ�D�SHUVRQDO�IDOO�DUUHVW�

V\VWHP����7U����������([��&���DW������1RU�GR�WKH�SKRWRJUDSKV�GHSLFW�DQRWKHU�PHDQV�RI�IDOO�SURWHFWLRQ�

VXFK�DV�JXDUGUDLOV�RU�VDIHW\�QHWV����([V��-�����&������0U��+DUPRQ�DFNQRZOHGJHV�WKDW�KH�FDPH�ZLWKLQ�

WZR�WR�WKUHH�IHHW�RI�DQ�XQSURWHFWHG�HGJH�ZLWKRXW�IDOO�SURWHFWLRQ����([��&���DW������

5HVSRQGHQW�GRHV�QRW�GLVSXWH�WKDW�WKH�FLWHG�VWDQGDUG�UHTXLUHV�WKH�XVH�RI�IDOO�SURWHFWLRQ�RQ�

ORZ�VORSHG�URRIV�VXFK�DV�5RRI�����,QVWHDG��LW�DUJXHV�WKDW�DQ�H[FHSWLRQ�LQFOXGHG�ZLWKLQ�6XESDUW�0��

)DOO�3URWHFWLRQ� �6XESDUW�0��DSSOLHV� WR� WKH�DFWLYLWLHV� WKH�&2�REVHUYHG���� ����&�)�5�������������

DGGUHVVHV�WKH�RYHUDOO�VFRSH�DQG�DSSOLFDELOLW\�RI�6XESDUW�0���*HQHUDOO\��6XESDUW�0�DSSOLHV�WR�DOO�

FRQVWUXFWLRQ�ZRUNSODFHV������&�)�5�������������D�������+RZHYHU��LWV�SURYLVLRQV�GR�QRW�DSSO\�³ZKHQ�

HPSOR\HHV�DUH�PDNLQJ�DQ�LQVSHFWLRQ��LQYHVWLJDWLRQ�RU�DVVHVVPHQW�RI�ZRUNSODFH�FRQGLWLRQV�SULRU�WR�

 
���:KLOH�WKH�6HFUHWDU\�EHDUV�WKH�EXUGHQ�RI�HVWDEOLVKLQJ�DSSOLFDELOLW\�LQ�JHQHUDO��WKH�SDUW\�DVVHUWLQJ�DQ�H[FHSWLRQ�DSSOLHV�
EHDUV�WKH�EXUGHQ�RQ�WKDW�LVVXH���6HH�H�J���.DVSDU�:LUH�:RUNV��,QF������%1$�26+&�������������1R�����������������
�³7KH�&RPPLVVLRQ�KDV�UHSHDWHGO\�KHOG�«�WKDW�µWKH�SDUW\�FODLPLQJ�WKH�EHQHILW�RI�DQ�H[FHSWLRQ�WR�WKH�UHTXLUHPHQWV�RI�
D�VWDQGDUG�KDV�WKH�EXUGHQ�RI�SURRI�RI�LWV�FODLP¶´���DII¶G������)��G�������'�&��&LU���������



���
 

WKH�DFWXDO�VWDUW�RI�FRQVWUXFWLRQ�ZRUN�����´�����&�)�5�������������D�������5HVSRQGHQW�FODLPV�WKDW�0U��

+DUPRQ¶V�DFWLYLWLHV�IDOO�ZLWKLQ�WKH�H[FHSWLRQ¶V�VFRSH����5HVS¶W�%U������������

7KH� 6HFUHWDU\� UHIXWHV� WKH� H[FHSWLRQ¶V� DSSOLFDELOLW\�� DUJXLQJ� WKDW� LW� DSSOLHV� RQO\� LI� WKH�

³DVVHVVPHQW´�RFFXUV�EHIRUH�WKH�DFWXDO�VWDUW�RI�FRQVWUXFWLRQ�ZRUN����6HF¶\�5HSO\�%U���������+H�SRLQWV�

WR�6XESDUW�0¶V�SUHDPEOH��ZKLFK�VSHFLILHV�WKDW�WKH�H[FHSWLRQ�DSSOLHV�RQO\�³WZR�WLPHV�´�EHIRUH�WKH�

ZRUN�FRPPHQFHV�DQG�³DIWHU�DOO�ZRUN�KDV�EHHQ�FRPSOHWHG��DQG�WKH�ZRUNHUV�KDYH�OHIW�WKH�DUHD�´�����

)HG��5HJ����������������6DIHW\�6WDQGDUGV�IRU�)DOO�3URWHFWLRQ�LQ�WKH�&RQVWUXFWLRQ�,QGXVWU\���$XJ��

����������WR�EH�FRGLILHG�DW����&�)�5��SW����������7KHUH�LV�QR�WKLUG�H[FHSWLRQ�IRU�ZKHQ�PDWHULDOV�DUH�

EHLQJ�JDWKHUHG��L�H���WKHUH�LV�QR�³ORDG�GD\´�H[FHSWLRQ�WR�WKH�UHTXLUHPHQWV�IRU�IDOO�SURWHFWLRQ���,G���

7KH� H[FHSWLRQ� LV� QDUURZ�� OLPLWHG� WR� D� VSHFLILF� VXEVHW� RI� DFWLYLWLHV� �LQVSHFWLRQ�� DVVHVVPHQW�� RU�

LQYHVWLJDWLRQ��DQG�WR�VSHFLILF�SRLQWV�LQ�WLPH��EHIRUH�FRQVWUXFWLRQ�VWDUWV�RU�DIWHU�LW�FRQFOXGHV�����6HF¶\�

5HSO\�%U����������

5HVSRQGHQW�DUJXHV�WKDW�6H\IRUWK�5RRILQJ�&R������%1$�26+&�������1R�����������������

VXSSRUWV�ILQGLQJ�WKDW�0U��+DUPRQ�ZDV�HQJDJHG�LQ�D�SUH�ZRUN�LQVSHFWLRQ����5HVS¶W�%U���������������

,WV�UHOLDQFH�RQ�6H\IRUWK�LV�PLVSODFHG�IRU�WZR�UHDVRQV���)LUVW��WKH�H[FHSWLRQ�WKH�&RPPLVVLRQ�UHOLHG�

XSRQ�LQ�6H\IRUWK�LV�PDWHULDOO\�GLIIHUHQW�IURP�WKH�H[FHSWLRQ�DW�LVVXH�LQ�WKLV�FDVH���6XESDUW�0�ZDV�

VXEVWDQWLDOO\�DPHQGHG�LQ�������URXJKO\�VL[�PRQWKV�DIWHU�6H\IRUWK�ZDV�GHFLGHG���6HH����)HG��5HJ��

��������GLVFXVVLQJ�WKH�HIIHFWLYH�GDWH�RI�DPHQGHG�6XESDUW�0����&RLQFLGHQW�ZLWK�WKH�DPHQGPHQW��

WKH�H[FHSWLRQ��ZKLFK�ZDV�SUHYLRXVO\�IRXQG�RQO\�LQ�VXESDUDJUDSK��J���ZDV�EURDGHQHG�WR�DGGUHVV�

IDOO�KD]DUGV�LQ�FRQVWUXFWLRQ�JHQHUDOO\��DV�RSSRVHG�WR�WKRVH�IRXQG�RQ�ORZ�SLWFKHG�URRIV�GXULQJ�EXLOW�

XS� URRILQJ� RSHUDWLRQV�� � &RPSDUH� ��� &�)�5�� �� ���������D����� �FXUUHQW�� ZLWK� ��� &�)�5��

�����������J���DPHQGHG�)HE��������������



���
 

6HFRQG��WKRXJK�WKH�H[FHSWLRQ�ZDV�EURDGHQHG�LQ�WHUPV�RI�ZKRP�LW�DSSOLHG�WR��LW�ZDV�DOVR�

QDUURZHG�WR�WKH�H[WHQW�WKDW�LW�RQO\�DSSOLHG�DW�VSHFLILF�SRLQWV�LQ�WLPH��EHIRUH�WKH�DFWXDO�EHJLQQLQJ�RI�

FRQVWUXFWLRQ�DQG�DIWHU�FRQVWUXFWLRQ�KDV�EHHQ�FRPSOHWHG������&�)�5�������������D�������,Q�6H\IRUWK��

WKH�DSSOLFDWLRQ�RI�WKH�ROG�H[FHSWLRQ�ZDV�OLPLWHG�WR�FHUWDLQ�DFWLYLWLHV������%1$�26+&�DW����������

$V�DPHQGHG��WKH�H[FHSWLRQ�DSSOLFDEOH�KHUH�DGGHG�D�UHVWULFWLRQ�DV�WR�ZKHQ�WKRVH�DFWLYLWLHV�FDQ�RFFXU���

���&�)�5�������������D�������%HFDXVH�WKH�&RPPLVVLRQ�LQ�6H\IRUWK�GLG�QRW�KDYH�WR�DGGUHVV�ZKHWKHU�

WKH� HYHQWV� RFFXUUHG� EHIRUH� RU� DIWHU� FRQVWUXFWLRQ�� LWV� SUHFHGHQWLDO� YDOXH� RQ� WKH� LVVXH� RI� WKH�

DSSOLFDELOLW\�DQG�VFRSH�RI����&�)�5�������������D�����OLPLWHG�����6HH�&DSHZD\�5RRILQJ�6\V������

%1$�26+&������������Q������1R������������������QRWLQJ�WKDW�SULRU�GHFLVLRQV�GLG�QRW�JRYHUQ�WKH�

RXWFRPH�ZKHQ�WKHUH�KDG�EHHQ�UHYLVLRQV�WR�JXLGHOLQHV�DW�LVVXH���DII¶G������)��G������VW�&LU���������

)XUWKHU��LQ�WKH�SUHVHQW�PDWWHU��WKLV�ZDV�QRW�KLV�ILUVW�WLPH�5HVSRQGHQW¶V�HPSOR\HHV�ZHUH�DW�

WKH�ZRUNVLWH�� � �7U������������������������������������� �0U��.HQW�DQG�KLV�VXSHUYLVRU�SUHYLRXVO\�

YLVLWHG�WKH�VLWH�IRU�������PLQXWHV�WR�FRQGXFW�D�SUH�MRE�LQVSHFWLRQ����7U������������7KLV�ZRUN�LQFOXGHG�

JRLQJ�RQWR�DOO�IRXU�RI�WKH�PLQL�URRIV�WKDW�FRQQHFWHG�WR�PDNH�WKH�ZKROH�URRI����7U���������0U��.HQW�

DFNQRZOHGJHG�WKDW�KH�GLG�QRW�ZHDU�IDOO�SURWHFWLRQ�GXULQJ�WKLV�LQVSHFWLRQ���,G���+H�DJUHHG�WKDW�WKLV�

 
���5HVSRQGHQW�DOVR�FLWHV�WR�0RGHUQ�%XLOGLQJ�6ROXWLRQV��//&�����%1$�26+&�������1R������������������$/-���2YDWLRQ�
3OXPELQJ��,QF���1R����������������:/����������2�6�+�5�&�$�/�-���$SU�������������DQG�*HRUJH�:HLV�&R���1R�����
������ ����� :/� �������� �2�6�+�5�&�$�/�-��� 0DU�� ���� ������� ZLWKRXW� LQGLFDWLQJ� WKDW� DQ\� RI� WKH� GHFLVLRQV� DUH�
XQUHYLHZHG�DQG� WKHUHIRUH�QRW�ELQGLQJ�� � �5HVS¶W�%U���������� � ,Q�DQ\�HYHQW��QRQH�RI� WKHVH�FDVHV� VXSSRUW� D�GLIIHUHQW�
FRQFOXVLRQ���0RGHUQ�%XLOGLQJ�KHOG�WKDW�H[DPLQLQJ�VKHHWLQJ�RQ�D�URRI�GLG�QRW�TXDOLI\�IRU�WKH�H[HPSWLRQ�EHFDXVH�ZRUN�
KDG� DOUHDG\�EHJXQ�DQG�ZDV�QRW� \HW� FRPSOHWHG�� � ���%1$�26+&�DW� ������ �1RU� LV�2YDWLRQ� KHOSIXO�� �5HVSRQGHQW¶V�
TXRWDWLRQ�IURP�WKH�$/-�GHFLVLRQ�OHDYHV�RXW�WKH�LPSRUWDQW�OLPLWDWLRQ�RQ�WKH�H[FHSWLRQ¶V�VFRSH����5HVS¶W�%U�����Q��������
7KH� FRUUHFW� VHQWHQFH� LV�� ³>W@KXV�� HYHQ� LI� WKH� FLWHG� VWDQGDUG� DSSOLHV� LQ� WKH�PRVW� WHFKQLFDO� VHQVH�� WKH� H[FHSWLRQ� LQ�
���������D����� SURKLELWV� DSSOLFDWLRQ� RI� WKH� VXESDUW� 0� VWDQGDUGV� ZKHQ� HPSOR\HHV� DUH� FRQGXFWLQJ� LQVSHFWLRQV��
LQYHVWLJDWLRQV�� RU� DVVHVVPHQWV�SULRU� WR� WKH� EHJLQQLQJ� RI� FRQVWUXFWLRQ� RU� DIWHU� LW� KDV� EHHQ� FRPSOHWHG�´� � �����:/�
���������DW�
���LWDOLFV�DGGHG�WR�LQGLFDWH�SRUWLRQ�RI�WKH�VHQWHQFH�5HVSRQGHQW�RPLWWHG����$OWKRXJK�WKH�ZRUNHU¶V�DFWLYLWLHV�
FRQVWLWXWHG�DQ�LQVSHFWLRQ��WKH�H[FHSWLRQ�GLG�QRW�DSSO\�EHFDXVH�WKH�LQVSHFWLRQ�RFFXUUHG�DIWHU�ZRUN�KDG�FRPPHQFHG�EXW�
EHIRUH�LW�ZDV�FRPSOHWHG���,G���/LNH�2YDWLRQ�DQG�0RGHUQ�%XLOGLQJ��*HRUJH�:HLV��DOVR�KHOG�WKDW�WKH�OLPLWHG�H[HPSWLRQ�
VHW�RXW�LQ����&�)�5�������������D�����GLG�QRW�DSSO\�EHFDXVH�ZRUN�ZDV�DOUHDG\�XQGHUZD\��������:/����������DW�
����
DQG�Q������



���
 

ZDV�EHFDXVH�WKH�LQVSHFWLRQ�YLVLW�RFFXUUHG�EHIRUH�ZRUN�EHJDQ�RQ�WKH�SURMHFW���,G���7KH�JRDO�RI�WKH�

LQVSHFWLRQ�ZDV�WR�WDNH�VRPH�PHDVXUHPHQWV�DQG�DVVHVV�WKH�URRIV������7U�������������

,Q�DGGLWLRQ��0U��+DUPRQ��D�VXSHUYLVRU�DQG�DQRWKHU�HPSOR\HH��YLVLWHG�WKH�ZRUNVLWH�WR�LQVSHFW�

WKH�JXWWHU�V\VWHP�DQG�WR�GHVLJQ�WKH�ZRUN�5HVSRQGHQW¶V�HPSOR\HHV�ZRXOG�EH�GRLQJ����7U������������

����������0U��+DUPRQ�DFNQRZOHGJHG�WKDW�WKLV�FRQVWLWXWHG�D�SUH�ZRUN�³LQVSHFWLRQ�´���7U����������

������������+H�LQGLFDWHG�LW�ODVWHG�DSSUR[LPDWHO\�������PLQXWHV�DQG�RFFXUUHG�DERXW�D�ZHHN�EHIRUH�

WKH�³ORDG�GD\�´���7U��������������7KH�6HFUHWDU\�GRHV�QRW�DOOHJH�WKDW�WKH�IDLOXUH�WR�ZHDU�IDOO�SURWHFWLRQ�

GXULQJ�WKLV�LQVSHFWLRQ�VXSSRUWV�WKH�&LWDWLRQ�� ��6HF¶\�5HSO\�%U���������5DWKHU��KH�DUJXHV�WKDW�WKLV�

SUHYLRXV�VLWH�YLVLW�ZDV�WKH�LQVSHFWLRQ�RU�DVVHVVPHQW�WKDW�IDOOV�ZLWKLQ�WKH�PHDQLQJ�RI�WKH�H[FHSWLRQ���

,G���%HFDXVH�WKH�SUH�ZRUN�LQVSHFWLRQ�RU�DVVHVVPHQW�KDG�DOUHDG\�EHHQ�FRPSOHWHG��0U��+DUPRQ¶V�

DFWLYLWLHV�RQ�-DQXDU\���������VKRXOG�QRW�DOVR�EH�FRQVLGHUHG�SUH�ZRUN�LQVSHFWLRQ�RU�DVVHVVPHQWV���

,G���,QVWHDG��WKH\�VKRXOG�EH�YLHZHG�DV�RFFXUULQJ�DIWHU�WKH�VWDUW�RI�ZRUN��DQG�WKHUHIRUH�IDOO�SURWHFWLRQ�

VKRXOG�KDYH�EHHQ�XVHG���,G��

:LWK� WKLV� SUH�MRE� DVVHVVPHQW� RI� WKH� URRI� FRPSOHWH�� 5HVSRQGHQW� IXOO\� DQWLFLSDWHG� WKDW�

ZRUNHUV�ZRXOG�EH�RQ�WKH�URRI�RQ�WKH�PRUQLQJ�RI�-DQXDU\����������WR�KRLVW�PDWHULDOV���:KHQ�WKH�&2�

DUULYHG��DW�OHDVW�WZR�LQGLYLGXDOV�ZHUH�DOUHDG\�RQ�WKH�URRI�DQG�ZRUN�DW�WKH�VLWH�KDG�VWDUWHG����([��-�

����7U������������$V�GLVFXVVHG�DERYH��WKH�SODQ�ZDV�WR�ORDG�WKH�PDWHULDOV�DQG�WKHQ�ZRUN�RQ�WKH�URRI�

LWVHOI����([��&���DW����7U��������������0U��+DUPRQ¶V�DFWLYLWLHV�RQ�-DQXDU\����������GLG�QRW�WDNH�SODFH�

³SULRU�WR�WKH�DFWXDO�VWDUW�RI�FRQVWUXFWLRQ�ZRUN�´�DV�LV�UHTXLUHG�IRU�WKH�H[FHSWLRQ�WR�DSSO\������&�)�5��

 
��� �0U��+DUPRQ��DORQJ�ZLWK�D�VXSHUYLVRU�DQG�DQRWKHU�HPSOR\HH�� DOVR�YLVLWHG�WKH�ZRUNVLWH�EHIRUH�WKH�³ORDG�GD\´�WR�
LQVSHFW�WKH�JXWWHU�V\VWHP�DQG�WR�GHVLJQ�WKH�ZRUN�5HVSRQGHQW¶V�HPSOR\HHV�ZRXOG�EH�GRLQJ����7U�������������������+H�
DFNQRZOHGJHG� WKDW� WKLV� FRQVWLWXWHG� D� SUH�ZRUN� ³LQVSHFWLRQ�´� � �7U�� �������� ����� ������ � +H� LQGLFDWHG� LW� ODVWHG�
DSSUR[LPDWHO\�������PLQXWHV����7U��������������7KH�6HFUHWDU\�GRHV�QRW�DOOHJH�WKDW�WKH�IDLOXUH�WR�ZHDU�IDOO�SURWHFWLRQ�
GXULQJ�WKLV�LQVSHFWLRQ�VXSSRUWV�WKH�&LWDWLRQ����6HF¶\�5HSO\�%U���������5DWKHU��KH�DUJXHV�WKDW�WKLV�SUHYLRXV�VLWH�YLVLW�ZDV�
WKH�LQVSHFWLRQ�RU�DVVHVVPHQW�WKDW�IDOOV�ZLWKLQ�WKH�PHDQLQJ�RI�WKH�H[FHSWLRQ���,G���%HFDXVH�WKH�SUH�ZRUN�LQVSHFWLRQ�RU�
DVVHVVPHQW�KDG�DOUHDG\�EHHQ�FRPSOHWHG��0U��+DUPRQ¶V�DFWLYLWLHV�RQ�-DQXDU\���������VKRXOG�QRW�DOVR�EH�FRQVLGHUHG�
SUH�ZRUN� LQVSHFWLRQ�RU�DVVHVVPHQWV�� � ,G�� � ,QVWHDG�� WKH\�VKRXOG�EH�YLHZHG�DV�RFFXUULQJ�DIWHU� WKH� VWDUW�RI�ZRUN�DQG�
WKHUHIRUH�IDOO�SURWHFWLRQ�VKRXOG�KDYH�EHHQ�XVHG���,G��



���
 

�����������D�������:RUN�DW�WKH�VLWH�KDG�EHHQ�RQJRLQJ�IRU�RYHU�DQ�KRXU�EHIRUH�KH�ZHQW�WR�WKH�URRI�

WR�DVVLVW�ZLWK�WKH�ORDGLQJ�DQG�KRLVWLQJ�RI�PDWHULDOV������7U���������������������������������������

3UHSDUDWRU\�ZRUN�LV�³ZRUN´�ZLWKLQ�WKH�PHDQLQJ�RI�WKH�FRQVWUXFWLRQ�VWDQGDUG���6HH�&DSHZD\��

���%1$�26+&�DW����������3KRHQL[�����%1$�26+&�DW�������HPSOR\HHV�KDG�DFFHVV�WR�WKH�IDOO�

KD]DUG�ZKHQ�GHOLYHULQJ�PDWHULDOV����3UHSDUDWRU\�ZRUN�LQFOXGHV�VWDJLQJ�PDWHULDOV��WUDYHOLQJ�WR�WKH�

ZRUNVLWH�� DQG�ZDONLQJ� WKURXJK� URRI� DUHDV� WR� RWKHU�ZRUN� DUHDV�� � ���%1$�26+&�DW� �����Q������

3ODFLQJ�PDWHULDOV�RQ�WKH�URRI�FRQVWLWXWHV�³URRILQJ�ZRUN�´����,G��DW������Q��������

0XOWLSOH� HPSOR\HHV� ZHUH� HQJDJHG� LQ� SUHSDUDWRU\� ZRUN� RQ� -DQXDU\� ��� ������ � 5RRILQJ�

PDWHULDOV� DQG�RWKHU� HTXLSPHQW�ZHUH� DOUHDG\� DW� WKH�ZRUNVLWH� DQG� UHDG\� WR�EH�PRYHG�ZKHQ�0U��

+DUPRQ�WUDYHOHG�IURP�WKH�JURXQG�WR�WKH�URRI�WR�DVVLVW�ZLWK�WKH�KRLVWLQJ�SURFHVV������7U�������������

�����([��-�������6HH����&�)�5��������������LQFOXGLQJ�³KRLVWLQJ´�DQG�³VWRUDJH´�RI�PDWHULDOV�DV�SDUW�

RI� URRILQJ�ZRUN���&DSHZD\�5RRILQJ�6\V�� ,QF�������)��G����������VW�&LU�������� �ILQGLQJ�URRILQJ�

 
���³6KRUWO\´�DIWHU�0U��+DUPRQ�GHFLGHG�ZKHUH�KH�ZRXOG�VLJQDO�WKH�FUDQH�IURP�DQRWKHU�HPSOR\HH�ILQLVKHG�ULJJLQJ�WKH�
PDWHULDOV�WKDW�ZHUH�DOUHDG\�RQ�WKH�FUDQH�EHG�VR�WKDW�WKH\�FRXOG�EH�KRLVWHG�WR�WKH�URRI����7U���������7KH�SUHDPEOH�WR�
6XESDUW�0�H[SUHVVO\�VWDWHV�WKDW�³LI�LQVSHFWLRQV�DUH�PDGH�ZKLOH�FRQVWUXFWLRQ�RSHUDWLRQV�DUH�XQGHUZD\��DOO�HPSOR\HHV�
ZKR�DUH�H[SRVHG�WR�IDOO�KD]DUGV�ZKLOH�SHUIRUPLQJ�WKHVH�LQVSHFWLRQV�PXVW�EH�SURWHFWHG�DV�UHTXLUHG�E\�VXESDUW�0�´��$V�
RSHUDWLRQV�ZHUH�DOUHDG\�XQGHUZD\��HYHQ�LI�0U��+DUPRQ¶V�DFWLYLWLHV�FRXOG�EH�FRQVWUXHG�DV�DQ�LQVSHFWLRQ��UDWKHU�WKDQ�
WKH�VWDUW�RI�WKH�KRLVWLQJ�RI�WKH�PDWHULDOV��IDOO�SURWHFWLRQ�ZDV�VWLOO�UHTXLUHG���5HVSRQGHQW¶V�DVVHUWLRQ�WKDW�DSSOLFDELOLW\�
ZDV�RQO\�VXSSRUWHG�E\�VSHFXODWLRQ�LV�UHMHFWHG����5HVS¶W�5HSO\�����FLWLQJ�ZLWKRXW�QRWLQJ�LW�LV�DQ�$/-�GHFLVLRQ��%HWKOHKHP�
6WHHO�� 1R�� ��������� �����:/� ����� �2�6�+�5�&�$�/�-��� $XJ�� ��� �������� � 7KH� 6HFUHWDU\� SUHVHQWHG� WHVWLPRQ\� DQG�
SKRWRJUDSKLF�HYLGHQFH�RI�WKH�RQJRLQJ�ZRUN�DW�WKH�VLWH����7U��������������������������������������������������������
������������([��-�������%HVLGHV�EHLQJ�QRQ�ELQGLQJ��%HWKOHKHP�DOVR�LV�LQDSSRVLWH���7KDW�FDVH�FRQFHUQHG�ZKHWKHU�WKHUH�
ZDV�HPSOR\HH�H[SRVXUH��QRW�WKH�DSSOLFDELOLW\�RI�YDULRXV�VWDQGDUGV��������:/�������DW�
�����
���$JDLQ��5HVSRQGHQW�SRLQWV�WR�DQ�$/-�GHFLVLRQ��%HUJHOHFWULF�&RUS������%1$�26+&�������1R������������������$/-��
ZLWKRXW�QRWLQJ� LW� LV� QRW� ELQGLQJ�SUHFHGHQW�� � �5HVS¶W�%U�� �������5HVS¶W�5HSO\� �������� �1HYHUWKHOHVV��5HVSRQGHQW¶V�
DUJXPHQW�GRHV�QRW�SHUVXDGH���)LUVW��XQOLNH�WKH�SUHVHQW�PDWWHU��%HUJHOHFWULF��GLG�QRW�LQYROYH�D�URRILQJ�FRQWUDFWRU�UHWDLQHG�
WR� HQJDJH� LQ� URRILQJ�ZRUN�� � ���%1$�26+&� DW� ������ � 6HFRQG��%HUJHOHFWULF� FRQFHUQHG� D� YLRODWLRQ� RI� D� GLIIHUHQW�
SURYLVLRQ� WKDQ� WKH�RQH� DW� LVVXH� KHUH�� � ���%1$�26+&� DW� �������� �ILQGLQJ� WKDW� ���&�)�5�� �� ���������E������� WKH�
SURYLVLRQ�&HQWL0DUN�DOOHJHGO\�YLRODWHG��ZDV�QRW�DSSOLFDEOH����7KLUG��WKH�GHFLVLRQ�GRHV�QRW�KROG�WKDW�IDOO�SURWHFWLRQ�ZDV�
QRW�UHTXLUHG�EHFDXVH�RI�WKH�W\SH�RI�ZRUN���,G��DW�����������7KH�$/-�IRXQG�WKDW�EHFDXVH�RI�WKH�QDWXUH�RI�LWV�ZRUN��WKH�
HPSOR\HU�KDG�WR�SURYLGH�IDOO�SURWHFWLRQ�WKDW�PHW�WKH�UHTXLUHPHQWV�RI�D�PRUH�UHVWULFWLYH�SURYLVLRQ�RI�6XESDUW�0���,G����
���)LHOG�	�$VVRFLDWHV�� ,QF��� ���%1$�26+&� ����� �1R�� ��������� ������ FRQFHUQV� YLRODWLRQV� UHODWHG� WR� HPSOR\HHV�
ZRUNLQJ�DW�JURXQG�OHYHO�DQG�WKH�SODFHPHQW�RI�PDWHULDOV�RQ�D�URRI���7KH�&RPPLVVLRQ�IRXQG�WKDW�WKH�FLWHG�VWDQGDUGV�
DSSOLHG�UHJDUGOHVV�RI�ZKHWKHU�WKH�HPSOR\HHV�ZHUH�HQJDJHG�LQ�URRILQJ�ZRUN�GXULQJ�WKH�LQVSHFWLRQ������%1$�26+&�DW�
�������7KH�&RPPLVVLRQ�DOVR�FRQFOXGHG�WKDW�WKH�H[FHSWLRQ�IRU�SUHOLPLQDU\�RU�SRVW�ZRUN�LQVSHFWLRQV�FRQWDLQHG�LQ����
&�)�5��������������D�����ZDV�QRW�DSSOLFDEOH���,G��DW������Q�������



���
 

ZRUN�ZDV�EHLQJ�SHUIRUPHG����,W�LV�QRW�WKH�DFWXDO�DSSOLFDWLRQ�RI�URRILQJ�PDWHULDO�WKDW�WULJJHUV�WKH�

UHTXLUHPHQWV�RI�WKH�FLWHG�VWDQGDUG��LW�LV�WKH�VWDUW�RI�ZRUN��������%1$�26+&�DW������������

0U��+DUPRQ�ZDV�QRW�HQJDJHG�LQ�D�SUH�ZRUN�DVVHVVPHQW���+LV�WDVN�ZDV�D�QHFHVVDU\�SDUW�RI�

WKH�KRLVWLQJ�SURFHVV����7U������������7KH�H[FHSWLRQ�VHW�RXW�LQ����&�)�5�������������D�����GRHV�QRW�

FRYHU�KLV�DFWLYLWLHV���7KH�6HFUHWDU\�HVWDEOLVKHG�WKDW�WKH�FLWHG�VWDQGDUG�DSSOLHV�DQG�ZDV�YLRODWHG���

��� ([SRVXUH�

8QOLNH�0U��+DUPRQ�RQ�5RRI� ���0U��.HQW� DFNQRZOHGJHV� FRPLQJ�ZLWKLQ� WZR� IHHW� RI� DQ�

XQSURWHFWHG�HGJH����7U�������([��&���DW������7KH�&2�REVHUYHG�DQG�SKRWRJUDSKHG�KLP�GRLQJ�VR����7U��

����([V��-�����&������0U��+DUPRQ�H[SODLQHG�WKDW�KLV�ZRUN�QHFHVVLWDWHG�KLP�JHWWLQJ�WKDW�FORVH�WR�WKH�

HGJH����7U������������([V��&����-�������+H�QHHGHG�WR�EH�DEOH�WR�VHH�WKH�FUDQH�DQG�FRXOG�QRW�GR�VR�

 
���,Q�6WD]�2Q�5RRILQJ��,QF���1R����������������:/�����������DW�
���2�6�+�5�&�$�/�-���6HSW������������WKH�$/-�IRXQG�
WKDW�WKH�UHTXLUHPHQW�IRU�IDOO�SURWHFWLRQ�DSSOLHV�IRU�HPSOR\HHV�SHUIRUPLQJ�DFWLYLWLHV�OHDGLQJ�XS�WR�WKH�URRI�LQVWDOODWLRQ���
0DQ\�RWKHU�$/-�GHFLVLRQV�FLWHG�E\�5HVSRQGHQW�EXW�QRW�LGHQWLILHG�DV�XQUHYLHZHG�DOVR�FRQFOXGHG�WKDW�WKH�ZRUNHUV�ZHUH�
HQJDJHG�LQ�URRILQJ�ZRUN�DQG�VR�IDOO�SURWHFWLRQ�ZDV�UHTXLUHG�� �6HH�&KDPEHUV�&RQVWU��&R���1R����������������:/�
���������2�6�+�5�&�$�/�-���1RY������������DOWKRXJK�HPSOR\HU�ZDV�UHWDLQHG�IRU�LQWHULRU�ZRUN��ZKHQ�HPSOR\HHV�ZHQW�
WR�WKH�URRI�WR�DGGUHVV�OHDNV��WKH\�ZHUH�HQJDJHG�LQ�URRILQJ�ZRUN�DQG�VKRXOG�KDYH�KDG�IDOO�SURWHFWLRQ�DV�UHTXLUHG�E\����
&�)�5�������������E��������(OPHU�&RRN�&RQVWU��,QF���1R����������������:/����������2�6�+�5�&�$�/�-���'HF������
�������DSSO\LQJ�ZDWHUSURRILQJ�ZDV�URRILQJ�ZRUN���.LUWOH\�5RRILQJ�����%1$�26+&�������1R������������������$/-��
�ILQGLQJ� HPSOR\HHV� ZKR� ZHUH� PRYLQJ� PDWHULDOV� WR� VHW� XS� D� OLIHOLQH� DQG� DSSO\LQJ� VHDODQW� ZHUH� QRW� HQJDJHG� LQ�
LQVSHFWLRQ��LQYHVWLJDWLRQ��RU�DVVHVVPHQW�RI�ZRUNSODFH�FRQGLWLRQV���3HFN�%URV���//&�����%1$�26+&�������1R�����
�������������URRILQJ�FRPSDQ\�ZDV�HQJDJHG�LQ�URRILQJ�ZRUN���5	6�5RRILQJ��//&�����%1$�26+&�������1R�����
�������������$/-���ILQGLQJ�HPSOR\HHV�HQJDJHG�LQ�VHDP�ZRUN�ZHUH�HQJDJHG�LQ�³DQ�HVVHQWLDO�SDUW�RI�WKH�URRILQJ�ZRUN�
LWVHOI��DQG�QRW�SDUW�RI�µDQ�LQVSHFWLRQ��LQYHVWLJDWLRQ��RU�DVVHVVPHQW�RI�ZRUNSODFH�FRQGLWLRQV´¶���3ULPH�5RRILQJ�&RUS���
��� %1$� 26+&� ����� �1R�� ��������� ������ �VDIHW\� PRQLWRU¶V� DFWLYLWLHV� IHOO� ZLWKLQ� WKH� VFRSH� RI� ��� &�)�5��
�����������E������EHFDXVH�WKH\�ZHUH�LQWHJUDO�WR�URRILQJ�ZRUN����0�'��5RRILQJ�	�6LGLQJ��/�/�&������%1$�26+&�������
������� �1R����������� ������ �$/-�� ����&�)�5�� �����������E������ DSSOLHV�EHIRUH� WKH� DFWXDO� DSSOLFDWLRQ�RI� URRILQJ�
PDWHULDO���&OHYHODQG�&RQVWU���,QF������%1$�26+&�������1R������������������$/-���ILQGLQJ�LQVSHFWLRQ�FRQGXFWHG�E\�
HPSOR\HH�ZDV�LQWHJUDO�WR�KLV�SULPDU\�DFWLYLW\�RI�FXWWLQJ�WKH�PH]]DQLQH�IORRU�HGJH��ZKLFK�RFFXUUHG�ZKLOH�FRQVWUXFWLRQ�
ZDV�RQJRLQJ��DQG��WKXV��H[FHSWLRQ�GLG�QRW�DSSO\���DII¶G������)��G�������WK�&LU���������XQSXEOLVKHG���XSKROGLQJ�WKH�
ILQGLQJ�WKDW�WKH�H[FHSWLRQ�GLG�QRW�DSSO\����5HVSRQGHQW�DOVR�LQDSSURSULDWHO\�FLWHV�%HFKWHO�&RUS����%1$�26+&������
�1R�����������������5HVS¶W�5HSO\�������:KLOH�WKDW�LV�D�&RPPLVVLRQ�GHFLVLRQ��5HVSRQGHQW�TXRWHV�WKH�$/-�GHFLVLRQ��QRW�
WKH�&RPPLVVLRQ�GHFLVLRQ���,G���%HFKWHO�FRQFHUQHG�D�PXOWL�HPSOR\HU�ZRUNVLWH�����%1$�26+&�DW�������7KH�&RPPLVVLRQ�
IRXQG�WKDW�WKH�FLWHG�HPSOR\HU�ZDV�QRW�UHVSRQVLEOH�IRU�WKH�FUHDWLRQ�RI�WKH�KD]DUGV�DQG�WKDW�LWV�ZRUNHUV�ZHUH�QRW�H[SRVHG�
WR�WKHP���,G�� �7KH�&RPPLVVLRQ�GLG�QRW�FRQFOXGH�WKDW�ZRUNHUV�ZHUH�QRW� HQJDJHG�LQ�FRQVWUXFWLRQ�ZRUN��� ,G�� �1RU�LV�
5HVSRQGHQW��D�URRILQJ�FRQWUDFWRU�HQJDJHG�WR�SHUIRUP�URRILQJ�ZRUN��DNLQ�WR�D�VXSSOLHU�DV�ZDV�WKH�FDVH�LQ�DQRWKHU�$/-�
FDVH�5HVSRQGHQW�FLWHV�ZLWKRXW�SURSHU�LQGLFDWLRQ�RI�LW�EHLQJ�XQUHYLHZHG��$�$��:LOO�6DQG�	�*UDYHO�&R���1R�������������
:/��������2�6�+�5�&�$�/�-���'HF��������������0RUH�LPSRUWDQWO\�ZKHQ�WKH�&RPPLVVLRQ�UHYLHZHG�$�$��:LOO��LW�UHMHFWHG�
WKH�$/-¶V�ILQGLQJ�WKDW�WKH�HPSOR\HU�ZDV�QRW�HQJDJHG�LQ�FRQVWUXFWLRQ�ZRUN���$�$��:LOO�6DQG�	�*UDYHO�&RUS�����%1$�
26+&� ����� �1R�� ������ ������ �³:H� GLVDJUHH� ZLWK� -XGJH� *ROG¶V� ILQGLQJ� WKDW� 5HVSRQGHQW� ZDV� QRW� HQJDJHG� LQ�
FRQVWUXFWLRQ�ZRUN´�����
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IXUWKHU�DZD\����7U�������([��&������7KH�&2�DOVR�LQGLFDWHG�WKDW�XQOLNH�WKH�UHODWLYHO\�VWUDLJKW�XS�DQG�

GRZQ�SDWK�0U��.HQW�WRRN��0U��+DUPRQ�ZDV�ZDONLQJ�DURXQG�WKH�URRI��³VWDQGLQJ��PRYLQJ�DURXQG��

GRLQJ�GLIIHUHQW�WKLQJV´�ZKHQ�KH�REVHUYHG�KLP����7U����������������

$OWKRXJK�WKH�&2�RQO\�VDZ�KLP�FORVH�WR�WKH�XQSURWHFWHG�HGJH�IRU�WZR�WR�WKUHH�PLQXWHV��WKH�

EUHYLW\�³GRHV�QRW�QHJDWH�WKH�YLRODWLRQ�RU�LWV�VHULRXVQHVV�´��6HH�$�-��0F1XOW\�	�&R���,QF��Y��6HF¶\�RI�

/DERU�� ���� )��G� ����� ���� �'�&�� &LU�� ������ �HPSOR\HUV� GR� QRW� KDYH� DQ\� UHDVRQDEOH� WLPH� IRU�

H[SRVLQJ�HPSOR\HHV�WR�WKH�ULVN�RI�KDUP��ZKDWHYHU�FRPSOLDQFH�PHWKRG�D�VWDQGDUG�UHTXLUHV�PXVW�EH�

LPSOHPHQWHG�EHIRUH�SXWWLQJ�HPSOR\HHV�WR�ZRUN���)OLQW�(QJ¶J�	�&RQVWU��&R������%1$�26+&�������

������1R������������������EULHI�H[SRVXUH�GRHV�QRW�SUHFOXGH�ILQGLQJ�D�YLRODWLRQ�RU�LWV�VHULRXVQHVV����

,W�RQO\�WDNHV�D�PRPHQW�IRU�VRPHRQH�WR�ORVH�WKHLU�IRRWLQJ�DQG�PRYH�EH\RQG�WKH�XQSURWHFWHG�HGJH���

���%1$�26+&�DW�������*DWH�3UHFDVW�&R���1R����������������:/����������1R�����������$SU��

���� ������ �DIILUPLQJ� D� YLRODWLRQ� RI� WKH� IDOO� SURWHFWLRQ� UHTXLUHPHQWV� ZKHQ� LW� ZDV� ³UHDVRQDEO\�

SUHGLFWDEOH�WKDW�WKLV�HPSOR\HH�FRXOG�KDYH�IDOOHQ�RII�WKH�URRI�DIWHU�EHLQJ�NQRFNHG�RII�EDODQFH�«��

RU�E\�LQDGYHUWHQWO\�VWUD\LQJ�WRZDUG�WKH�XQSURWHFWHG�HGJH�«´����7KH�6HFUHWDU\�HVWDEOLVKHG�H[SRVXUH�

WR�WKH�YLRODWLYH�FRQGLWLRQ��

��� .QRZOHGJH�

$V�IRU�NQRZOHGJH��0U��+DUPRQ�DQG�0U��.HQW�ZHUH�ERWK�VXSHUYLVRUV��DQG�ERWK�ZHUH�RQ�WKH�

URRI�ZLWKRXW�IDOO�SURWHFWLRQ������7U������([V��&����&������$�VXSHUYLVRU¶V�DZDUHQHVV�RI�D�KD]DUGRXV�

FRQGLWLRQ�LV�VXIILFLHQW�WR�DWWULEXWH�WKDW�NQRZOHGJH�WR�KLV�RU�KHU�HPSOR\HU���*OREH�&RQWUDFWRUV�Y��

+HUPDQ������)��G������������WK�&LU���������IRUHPDQ¶V�DZDUHQHVV�RI�YLRODWLRQV�SURSHUO\�DWWULEXWHG�

 
���0U��+DUPRQ�ZHQW�WR�WKH�URRI�EHIRUH�0U��.HQW����([��&������+H�ZDV�DORQH�RQ�WKH�URRI�ZKHQ�KH�ZDONHG�WR�WKH�HGJH�WR�
VHH�LI�KH�FRXOG�VLJQDO�WKH�FUDQH�RSHUDWRU����([V��&����&���DW�������



���
 

WR�WKH�HPSOR\HU����,Q�DGGLWLRQ��WKH�VDIHW\�PDQDJHU��0U��*HRUJH��ZDV�RQ�WKH�JURXQG�REVHUYLQJ�0U��

+DUPRQ�ZKHQ�KH�ZDV�RQ�WKH�URRI����([V��-���$��&���DW����7U����������

0U��+DUPRQ�ZHQW�WR�WKH�URRI�ZLWKRXW�DQ\�WRROV�RU�IDOO�SURWHFWLRQ�HTXLSPHQW��� �([��&������

+LV�ODFN�RI�IDOO�SURWHFWLRQ�ZDV�UHDGLO\�REVHUYDEOH����([V��-�����&������:KLOH�KH�DQG�RWKHUV�KDG�IDOO�

SURWHFWLRQ�HTXLSPHQW�DQG�WRROV�DW�WKH�ZRUNVLWH��0U��+DUPRQ�EURXJKW�QRWKLQJ�ZLWK�KLP�WR�WKH�URRI���

�7U���������,QVWHDG��KH�SODFHG�KLV�VDIHW\�PDWHULDOV�RQ�WKH�FUDQH�EHG�UDWKHU�WKDQ�FDUU\�WKHP�WR�WKH�

URRI����7U�����������

7KH�6HFUHWDU\�PDGH�RXW�D�SULPD�IDFLH�FDVH��HVWDEOLVKLQJ�WKH�FLWHG�VWDQGDUG¶V�DSSOLFDELOLW\��

LWV�YLRODWLRQ��HPSOR\HH�H[SRVXUH�WR�WKH�KD]DUGRXV�FRQGLWLRQ��DQG�5HVSRQGHQW¶V�NQRZOHGJH�RI�WKH�

KD]DUGRXV�FRQGLWLRQ��

��� &HQWL0DUN¶V�$IILUPDWLYH�'HIHQVHV�

&HQWL0DUN�UDLVHV�WZR�DIILUPDWLYH�GHIHQVHV��IHDVLELOLW\�DQG�JUHDWHU�KD]DUG���� ��5HVS¶W�%U��

�������� � 7KH� 6HFUHWDU\� DUJXHV� WKDW� LW� IDLOHG� WR� HVWDEOLVK� HLWKHU� RQH�� � �6HF¶\�5HSO\� ������� � 7KH�

XQGHUVLJQHG�DJUHHV��

D�� ,QIHDVLELOLW\�'HIHQVH�

7R�HVWDEOLVK�WKLV�GHIHQVH��WKH�SURSRQHQW�PXVW�SURYH������PHDQV�RI�FRPSOLDQFH�SUHVFULEHG�

E\� WKH� VWDQGDUG� DUH� WHFKQRORJLFDOO\� RU� HFRQRPLFDOO\� LQIHDVLEOH�� DQG� ���� WKHUH� DUH� QR� IHDVLEOH�

DOWHUQDWLYH�PHDQV�RI�SURWHFWLRQ���9�,�3��6WUXFWXUHV��,QF������%1$�26+&�������������1R�����������

��������5HVSRQGHQW�IDLOHG�WR�HVWDEOLVK�HLWKHU�HOHPHQW����

0U��+DUPRQ�DFNQRZOHGJHG�WKDW�KH�FRXOG�KDYH��DQG�SUHYLRXVO\�KDG��FDUULHG�D�IDOO�SURWHFWLRQ�

KDUQHVV�WR�D�URRI��L�H���LW�ZDV�QRW�QHFHVVDU\�WR�KDYH�WKH�FUDQH�OLIW�VXFK�PDWHULDOV����7U���������$V�IRU�

LQVWDOOLQJ�DQ�DQFKRU�SRLQW�WR�FRQQHFW�WKH�KDUQHVV�WR��0U��+DUPRQ�DUJXHG�WKDW�WKLV�ZRXOG�UHTXLUH�D�

 
���5HVSRQGHQW�UDLVHG�WKHVH�DIILUPDWLYH�GHIHQVHV�LQ�LWV�$QVZHU����



���
 

SRZHU�JHQHUDWRU���,G���1HLWKHU�KH��QRU�DQ\RQH�HOVH�H[SODLQHG�ZK\�D�PDQXDO�VFUHZGULYHU�FRXOG�QRW�

KDYH�EHHQ�XVHG������

&ULWLFDOO\��0U��.HQW�ZDV�DEOH�WR�LQVWDOO�DQ�DQFKRU�SRLQW�ODWHU�GXULQJ�WKH�SURMHFW��DOEHLW�LQ�D�

GLIIHUHQW�DUHD�RI�WKH�URRI��ZLWKRXW�D�SRZHU�VRXUFH����7U���������'RLQJ�VR�GLG�QRW�UHTXLUH�KLP�WR�

PDNH�DQ\�PRGLILFDWLRQV�WR�WKH�URRI���,G���+H�DFNQRZOHGJHG�WKDW�LW�ZDV�SRVVLEOH�WR�LQVWDOO�DQ�DQFKRU�

SRLQW�RQ�-DQXDU\�����������ZKHQ�WKH�&2�REVHUYHG�KLP��L�H���EHIRUH�WKH�FUDQH�KDG�ORDGHG�DQ\WKLQJ�

RQWR�WKH�URRI����,G���+LV�WHVWLPRQ\�VKRZV�WKDW�LW�ZDV�SRVVLEOH�WR�³VFUHZ�D�SODWH�LQWR�WKH�URRI´�ZKHQ�

0U��+DUPRQ�FDPH�WR�WKH�HGJH�RI�WKH�URRI�WR�YLHZ�WKH�FUDQH���,G���&RPSOLDQFH�ZLWK�WKH�VWDQGDUG�

ZDV�QHLWKHU�WHFKQRORJLFDOO\�QRU�HFRQRPLFDOO\�LQIHDVLEOH�����

5HVSRQGHQW�VLPSO\�VWDWHV��ZLWKRXW�VXSSRUW��WKDW�WKH�RWKHU�PHWKRGV�ZHUH�QRW�³SUDFWLFDO´�RU�

WHFKQRORJLFDOO\�SRVVLEOH����5HVS¶W�%U��������7KLV�LV�QRW�HQRXJK�WR�VDWLVI\�WKH�UHTXLUHPHQWV�RI�WKH�

 
���:KHQ�DVNHG� WR� FRQILUP�ZKHWKHU�KLV� WHVWLPRQ\�ZDV� WKDW� KH�ZDV�RQO\� DEOH� WR� ³VFUHZ�RQ� DQ� DQFKRU�SODWH�ZLWK� D�
JHQHUDWRU�´�0U��+DUPRQ�FODULILHG�WKDW�D�JHQHUDWRU�ZDV�³WKH�RQO\�RSWLRQ�ZH�ZRXOG�KDYH�KDG�DW�WKDW�SRLQW�´���7U���������
7KH� IDFW� WKDW� RWKHU� HTXLSPHQW� ZKLFK� ZRXOG� KDYH� SHUPLWWHG� FRPSOLDQFH� ZDV� QRW� DW� WKH� ZRUNVLWH� GRHV� QRW� PDNH�
FRPSOLDQFH�LQIHDVLEOH���:LOOLDPV�(QWHUV���,QF������%1$�26+&�������������1R�����������������³,W�LV�WKH�GXW\�RI�DQ�
HPSOR\HU�WR�XVH�HTXLSPHQW�WKDW�SHUPLWV�KLP�WR�FRPSO\�ZLWK�WKH�6HFUHWDU\¶V�VWDQGDUG´�������



���
 

DIILUPDWLYH�GHIHQVH�����$�-��0F1XOW\�	�&R���,QF��Y��6HF¶\�RI�/DERU������)��G�����������'�&��&LU��

�������LPSUDFWLFDOLW\�LV�QRW�WKH�WHVW��WKH�HPSOR\HU�PXVW�VKRZ�WKDW�LW�HLWKHU�³XVHG�DOWHUQDWLYH�PHDQV�

RI�SURWHFWLRQ�RU�WKDW�VXFK�PHDQV�ZHUH�LQIHDVLEOH´����5HVSRQGHQW�IDLOHG�WR�VKRZ�LW�ZDV�LQIHDVLEOH�

IRU�0U��+DUPRQ�WR�KDYH�FDUULHG�XS�VFUHZV�DQG�LQVWDOOHG�DQ�DQFKRU�SRLQW���1RU�GLG�LW�VKRZ�WKDW�DQ\�

RI� WKH� RWKHU� PHWKRGV� SHUPLWWHG� E\� WKH� FLWHG� VWDQGDUG� ZHUH� WHFKQRORJLFDOO\� RU� HFRQRPLFDOO\�

LQIHDVLEOH�� �6HH� 5�*�� )ULGD\�0DVRQU\�� ,QF��� ��� %1$�26+&� ������ ����� �1R�� ��������� ������

�UHMHFWLQJ�HPSOR\HU
V�LQIHDVLELOLW\�FODLP�EHFDXVH�LW�IDLOHG�WR�SURYH�WKDW�LW�FRXOG�QRW�KDYH�XVHG�VDIHU�

DOWHUQDWLYHV����³%HIRUH�DQ�HPSOR\HU�ZLOO�EH�H[FXVHG�IURP�LJQRULQJ�D�VWDQGDUG¶V�UHTXLUHPHQW�DQG�

OHDYLQJ� LWV� HPSOR\HHV� XQSURWHFWHG�� LW� PXVW� VKRZ� WKDW� LW� KDV� H[SORUHG� DOO� DOWHUQDWH� IRUPV� RI�

SURWHFWLRQ�´��6WDWH�6KHHW�0HWDO�&R������%1$�26+&�������1R������������������ILQGLQJ�GHIHQVH�

ZDV�QRW�PHW�����

 
���5HVSRQGHQW�FLWHV�6RXWKHUQ�3DQ�6HUYV��&R���1R����������������:/����������2�6�+�5�&���6HSW������������DV�VXSSRUW�
RI�LWV�GHIHQVH����5HVS¶W�%U��������7KDW�FDVH�FRQFHUQHG�D�YLRODWLRQ�RI�D�GLIIHUHQW�VWDQGDUG�����&�)�5�������������E�����L���
ZKLFK�KDV�D�OLPLWHG�H[FHSWLRQ�QRW�DSSOLFDEOH�LQ�WKLV�PDWWHU���7KH�FLWHG�VWDQGDUG�GRHV�QRW�SHUPLW�XVH�RI�D�IDOO�SURWHFWLRQ�
SODQ�DV�DQ�DGHTXDWH�DOWHUQDWLYH��XQOLNH�WKH�VLWXDWLRQ�LQ�6RXWKHUQ�3DQ���1RU�KDV�5HVSRQGHQW�VKRZQ�WKDW�VXFK�DQ�DSSURDFK�
FRXOG�KDYH�SURYLGHG�DGHTXDWH�SURWHFWLRQ���5HVSRQGHQW�DOVR�FLWHV�WZR�XQUHYLHZHG�$/-�GHFLVLRQV�ZLWKRXW�QRWLQJ�WKDW�
WKH\�DUH�QRW�ELQGLQJ�SUHFHGHQW�LQ�VXSSRUW�RI�LWV�GHIHQVH����5HVS¶W�%U��Q�������5HJDUGOHVV��QHLWKHU�FDVH� LQYROYHG�IDOO�
SURWHFWLRQ� DQG� QHLWKHU� VXSSRUWV� 5HVSRQGHQW¶V� DUJXPHQW�� � %�%�� 5LYHUERDWV�� ,QF��� 1R�� ��������� ����� :/� ������
�2�6�+�5�&�$�/�-��� -XQH� ���� ������ FRQFHUQHG� D� YLRODWLRQ� RI� D� PDULWLPH� VWDQGDUG�� � 7KH� FLWHG� SURYLVLRQ� UHTXLUHG�
JXDUGUDLOV��������:/��������DW�
����7KH�HPSOR\HU��UHO\LQJ�LQ�SDUW�RQ�WKH�WHVWLPRQ\�RI�WKH�26+$�FRPSOLDQFH�RIILFHU��
VKRZHG�WKDW�JXDUGUDLOV�ZHUH� LQIHDVLEOH�� � ,G�� �7KH�HPSOR\HU�ZDV�QRW�FLWHG�IRU� IDLOLQJ� WR�SURYLGH�RWKHU� W\SHV�RI� IDOO�
SURWHFWLRQ��XQOLNH�WKH�SUHVHQW�PDWWHU���,G��DW�Q������)XUWKHU��5LYHUERDWV�IRXQG�WKDW�HPSOR\HHV�VKRXOG�KDYH�EHHQ�SURWHFWHG�
E\�SHUVRQDO�IORWDWLRQ�GHYLFHV�ZKHQ�ZRUNLQJ�QHDU�WKH�XQJXDUGHG�HGJH��������:/��������DW�
����7KXV��5LYHUERDWV�GRHV�
QRW�KROG�WKDW�WKH�ZRUNHUV�VKRXOG�KDYH�KDG�QR�SURWHFWLRQ���,G���7KH�RWKHU�FDVH��7KRPDV�/LQGVWURP�&R���,QF���1R�����
�����������:/��������2�6�+�5�&�$�/�-���'HF�������������FRQFHUQHG�D�YLRODWLRQ�RI�WKH�VWHHO�HUHFWLRQ�VWDQGDUG���,Q�WKDW�
FDVH�� WKH�HPSOR\HU� VKRZHG� WKDW� WKH�RQO\� VSHFLILHG�PHWKRG�RI�FRPSOLDQFH�ZDV� LQIHDVLEOH�DQG� WKDW� XVLQJ� WKH� VLQJOH�
PHWKRG��WDJ�OLQHV��ZRXOG�KDYH�FUHDWHG�D�JUHDWHU�KD]DUG�� ������:/��������DW�
��� �+HUH��WKH�FLWHG�VWDQGDUG�SHUPLWV�
PXOWLSOH� PHWKRGV� RI� FRPSOLDQFH� DQG� 5HVSRQGHQW� GLG� QRW� VKRZ� WKDW� FRPSOLDQFH� ZLWK� WKH� DYDLODEOH� RSWLRQV� ZDV�
LQIHDVLEOH�RU�WKDW�LW�ZRXOG�FUHDWH�D�JUHDWHU�KD]DUG���7KH�XQGHUVLJQHG�QRWHV�WKDW�WKH�FRPSOHWH�GHFLVLRQV�IRU�WKHVH�WZR�
FDVHV�ZDV�QRW�SXEOLVKHG�E\�%1$��VHH����%1$�26+&�DW������DQG����%1$�26+&�DW�������LQGLFDWLQJ�WKDW�WKH�WH[W�
RQO\�UHSUHVHQWV�D�GLJHVW���%RWK�GHFLVLRQV�DUH�DYDLODEOH�RQ�:HVWODZ�DQG�7KRPDV�/LQGVWURP�&R���,QF���1R����������LV�
DOVR�DYDLODEOH�RQ�WKH�&RPPLVVLRQ¶V�ZHEVLWH��KWWSV���ZZZ�RVKUF�JRY�DVVHWV�������������SGI"��������7KH�XQGHUVLJQHG�
FDXWLRQV�SDUWLHV�WR�EH�ZDU\�RI�FLWLQJ�GLJHVWV�RI�RSLQLRQV�DQG�WR�QRWH�ZKHQ�D�FDVH�LV�XQUHYLHZHG�E\�WKH�&RPPLVVLRQ��



���
 

E�� *UHDWHU�+D]DUG�

5HVSRQGHQW�DOVR�DUJXHV�WKDW�FRPSO\LQJ�ZLWK�WKH�FLWHG�VWDQGDUG�ZRXOG�KDYH�FUHDWHG�D�JUHDWHU�

KD]DUG����5HVS¶W�%U�����������7KH�JUHDWHU�KD]DUG�GHIHQVH�KDV�WKUHH�FRUH�HOHPHQWV���7KH�SURSRQHQW�

RI�WKH�GHIHQVH�PXVW�VKRZ������FRPSOLDQFH�ZLWK�WKH�VWDQGDUG�ZRXOG�FUHDWH�JUHDWHU�KD]DUGV�WKDQ�QRQ�

FRPSOLDQFH�� ���� DOWHUQDWLYH� SURWHFWLYH� PHDVXUHV� ZHUH� WDNHQ� RU� ZHUH� QRW� DYDLODEOH�� DQG� ���� D�

YDULDQFH�DSSOLFDWLRQ�LV�LQDSSURSULDWH���(�	�5�(UHFWRUV��,QF��Y��6HF¶\�RI�/DERU������)��G����������

�����G�&LU����������5HVSRQGHQW�IDLOHG�WR�FDUU\�LWV�EXUGHQ��

$V�GLVFXVVHG��0U��+DUPRQ�FODLPHG�KH�FRXOG�QRW�KDYH�LQVWDOOHG�DQ�DQFKRU�SODWH�RU�RWKHUZLVH�

WLHG�RII�ZKHQ�KH�ZHQW�WR�WKH�URRI���+LV�FROOHDJXH��IHOORZ�IRUHPDQ��0U��.HQW�LQGLFDWHG�WKDW�LW�ZDV�

SRVVLEOH� WR� VFUHZ� DQ� DQFKRU� SODWH� LQWR� WKH� URRI� DW� WKDW� WLPH�� � �7U�� ������ � )XUWKHU�� DW� EHVW��0U��

+DUPRQ¶V�VWDWHPHQW�JRHV�WR�IHDVLELOLW\��QRW�ZKHWKHU�XVLQJ�IDOO�SURWHFWLRQ�ZRXOG�FUHDWH�D�JUHDWHU�

KD]DUG�WKDQ�QRQ�FRPSOLDQFH�RU�WKH�SUDFWLFDOLW\�RI�D�YDULDQFH�DSSOLFDWLRQ�����5HVSRQGHQW�IDLOHG�WR�

HVWDEOLVK�WKH�ILUVW�HOHPHQW�RI�WKH�GHIHQVH����

1RU� GLG�5HVSRQGHQW� VKRZ� WKDW� DOWHUQDWLYH� SURWHFWLYH�PHDVXUHV�ZHUH� WDNHQ� RU�ZHUH� QRW�

DYDLODEOH���6WDWH�6KHHW�����%1$�26+&�DW�����������5HVSRQGHQW�FODLPV��ZLWKRXW�UHFRUG�VXSSRUW��

WKDW�FRPSOLDQFH�ZRXOG�KDYH�LQYROYHG�ORQJHU�SHULRGV�RI�WLPH�ZRUNLQJ�DW�WKH�HGJH����5HVS¶W�%U��������

+RZHYHU��LW�GRHV�QRW�H[SODLQ�ZK\�DQ�DQFKRU�SRLQW�ZRXOG�KDYH�WR�EH�LQVWDOOHG�DW�WKH�HGJH�RU�ZK\�

LWV�XVH�ZRXOG�KDYH�QHFHVVLWDWHG�FRPLQJ�ZLWKLQ�VL[�IHHW�RI�WKH�HGJH����

,Q�WHUPV�RI�DOWHUQDWLYH�SURWHFWLRQ��5HVSRQGHQW�DOOHJHV�DQRWKHU�HPSOR\HH��0U��*ODVV��ZDV�

RQ�WKH�URRI�DQG�DUJXHV�KH�ZDV�DFWLQJ�DV�D�VDIHW\�PRQLWRU���,G���5HVSRQGHQW�GLG�QRW�FDOO�0U��*ODVV�

 
���$V�DGGUHVVHG�DERYH��5HVSRQGHQW�GLG�QRW�VKRZ�WKDW�XVH�RI�DW�OHDVW�RQH�RI�WKH�PHWKRGV�RI�IDOO�SURWHFWLRQ�ZDV�LQIHDVLEOH���
�7U����������



���
 

WR� WHVWLI\���� �+H�GLG� QRW� VLJQ�5HVSRQGHQW¶V� IDOO� SURWHFWLRQ� SODQ�� � �([�� -����� �26+$¶V� YLRODWLRQ�

ZRUNVKHHW�LQGLFDWHV�WKDW�0U��+DUPRQ�ZDV�DORQH��DQG�0U��*ODVV�GRHV�QRW�DSSHDU�LQ�DQ\�RI�WKH�&2¶V�

SKRWRJUDSKV����([V��-�����&���DW����7U���������2QO\�0U��+DUPRQ�WHVWLILHG�DV�WR�KLV�SUHVHQFH�DW�WKH�

ZRUNVLWH������7U��������

,PSRUWDQWO\�� RQ� -DQXDU\� ���� ������ QHLWKHU� 0U�� .HQW� QRU� 0U�� +DUPRQ� UHIHUUHG� WR� KLV�

SUHVHQFH��OHW�DORQH�KLV�DOOHJHG�UROH�DV�D�VDIHW\�PRQLWRU����([V��&����&����7U���������$W�WKDW�WLPH��0U��

+DUPRQ�WROG�WKH�&2�KH�ZDV�DORQH�RQ�WKH�URRI������7U������([V��&����&������7KLV�VWDWHPHQW�ZDV�JLYHQ�

FORVHU� WR� WKH�DFWXDO�HYHQWV�DQG� LV� VXSSRUWHG�E\�SKRWRJUDSKLF�HYLGHQFH�� � �([V��&���� -������ �7KH�

XQGHUVLJQHG�JLYHV�LW�JUHDWHU�ZHLJKW�WKDQ�0U��+DUPRQ¶V�VHOI�VHUYLQJ�VWDWHPHQW�DW�WKH�KHDULQJ�WKDW�

0U�� *ODVV� ZDV� DFWLQJ� DV� D� VDIHW\� PRQLWRU�� � �7U�� ����� ����� ������ � )XUWKHU�� DV� 0U�� +DUPRQ�

DFNQRZOHGJHG��KH�ZDV�QRW�XVLQJ�D�³VDIHW\�PRQLWRU´�DV�IDOO�SURWHFWLRQ������7U����������

)LQDOO\��5HVSRQGHQW�KDV�QRW�VKRZQ�WKDW�D�YDULDQFH�ZDV�XQDYDLODEOH�RU�LQDSSURSULDWH�����6HH�

$OWRU��,QF������%1$�26+&�������������1R������������������UHMHFWLQJ�JUHDWHU�KD]DUG�GHIHQVH�WR�D�

 
��� ³:KHQ�RQH�SDUW\�KDV� LW� SHFXOLDUO\�ZLWKLQ� LWV� SRZHU� WR�SURGXFH�ZLWQHVVHV�ZKRVH� WHVWLPRQ\�ZRXOG� HOXFLGDWH� WKH�
VLWXDWLRQ�DQG�IDLOV�WR�GR�VR��LW�JLYHV�ULVH�WR�WKH�SUHVXPSWLRQ�WKDW�WKH�WHVWLPRQ\�ZRXOG�EH�XQIDYRUDEOH�WR�WKDW�SDUW\�´��
&DSHZD\�� ��� %1$�26+&� DW� �������� �FRQFOXGLQJ� WKDW� IDLOLQJ� WR� SUHVHQW� WHVWLPRQ\� IURP� VXSHUYLVRU\� HPSOR\HHV�
SUHVHQW�VXJJHVWHG�WKDW�WKH�ZLWQHVVHV�ZRXOG�QRW�³KDYH�EHHQ�DEOH�WR�FRQWUDGLFW´�WKH�6HFUHWDU\¶V�HYLGHQFH�����
���5HVSRQGHQW�GLG�QRW�DVN�WKH�&2��0U��.HQW��RU�LWV�RWKHU�ZLWQHVV��0U��/LW]HQEXUJHU��DQ\�TXHVWLRQV�DERXW�0U��*ODVV���
���0U��+DUPRQ�WROG�WKH�&2�KH�KDG�EHHQ�DORQH�RQ�WKH�URRI�DQG�LQFOXGHG�WKH�VDPH�IDFW�LQ�KLV�VLJQHG�ZULWWHQ�VWDWHPHQW���
�7U������([��&���DW�������
��� 1RU� GLG� 5HVSRQGHQW¶V� )DOO� 3URWHFWLRQ� 6DIHW\�:RUN� 3ODQ� VSHFLI\� WKDW� WKH� XVH� RI� LQGLYLGXDOV� DFWLQJ� DV� ³VDIHW\�
PRQLWRUV´�ZDV�SDUW�RI�WKH�SODQ����([��-����7U������������(YHQ�LI�0U��*ODVV�ZDV�SUHVHQW�RQ�WKH�URRI��WKH�5HVSRQGHQW�
IDLOHG�WR�VKRZ�WKDW�WKLV�ZDV�D�VXIILFLHQW�DOWHUQDWLYH�SURWHFWLRQ�PHWKRG���
���,Q�LWV�5HSO\�%ULHI��WKH�6HFUHWDU\¶V�FRXQVHO�DSSHDUV�WR�LQDFFXUDWHO\�DWWULEXWH�D�TXRWH�WR�&DWHUSLOODU�,QF��Y��+HUPDQ��
����)��G�������WK�&LU�����������6HF¶\�5HSO\�%U�������&DWHUSLOODU�KROGV�WKDW�DQ�HPSOR\HU�³VKRXOG�VHHN�D�YDULDQFH�ZKHQ�
LW�FDQ´�DQG�WKDW�DQ�³XQMXVWLILHG�IDLOXUH�WR�GR�VR�GHIHDWV�D�JUHDWHU�KD]DUG�GHIHQVH�´������)��G�DW�������+HUH��5HVSRQGHQW�
GRHV�QRW�H[SODLQ�ZK\�LW�IDLOHG�WR�VHHN�D�YDULDQFH�LI�LW�EHOLHYHG�DIWHU�LWV�LQLWLDO�DVVHVVPHQW�WKDW�WKH�VLJQDOLQJ�ZRUN�FRXOG�
QRW�EH�GRQH�ZLWK�IDOO�SURWHFWLRQ���6R��LW�IDLOHG�WR�VDWLVI\�WKLV�HOHPHQW�RI�WKH�GHIHQVH���6HH�7UXH�'ULOOLQJ�&R��Y��'RQRYDQ��
����)��G��������������WK�&LU���������JUHDWHU�KD]DUG�GHIHQVH�IDLOHG�ZKHQ�HPSOR\HU�GLG�QRW�VKRZ�XQDYDLODELOLW\�RU�
LQDSSURSULDWHQHVV�RI�REWDLQLQJ�D�YDULDQFH������



���
 

IDOO�SURWHFWLRQ�YLRODWLRQ�EHFDXVH�WKH�HPSOR\HU�GLG�QRW�SURYLGH�DQ�H[SODQDWLRQ�IRU�QRW�VHHNLQJ�D�

YDULDQFH���DII¶G������)��$SS¶[�������G�&LU���������XQSXEOLVKHG���

��� &KDUDFWHUL]DWLRQ�

7KH�6HFUHWDU\�DOOHJHV�WKDW�&LWDWLRQ����,WHP����VKRXOG�EH�FKDUDFWHUL]HG�DV�VHULRXV�DQG�UHSHDW��

ZLWKLQ� WKH�PHDQLQJ�RI����8�6�&��������N��� � �([��&����� �5HVSRQGHQW�FKDOOHQJHV�RQO\� WKH�UHSHDW�

FKDUDFWHUL]DWLRQ��

7KH�&2�H[SODLQHG�WKDW�WKH�KD]DUG�LQYROYHG�D���±���IRRW�IDOO�IURP�WKH�URRI�WR�WKH�FRQFUHWH�

VXUIDFH�EHORZ�� ��7U���������� �6XFK�DQ�RFFXUUHQFH�ZRXOG�OLNHO\�UHVXOW� LQ�SHUPDQHQW�GLVDELOLW\�RU�

SRVVLEO\�GHDWK����7U������([��&������6HH�6HF¶\�RI�/DERU�Y��7ULQLW\�,QGXV�������)��G������������G�&LU��

�������D�YLRODWLRQ�LV�VHULRXV�LI��ZHUH�DQ�DFFLGHQW�WR�RFFXU��GHDWK�RU�VHULRXV�LQMXU\�FRXOG�UHVXOW���

0HUFKDQW¶V�0DVRQU\��,QF������%1$�26+&�������������1R�����������������ILQGLQJ�WKDW�D�IDOO�IURP�

���IHHW�ZDV�OLNHO\�WR�FDXVH�VHULRXV�LQMXULHV����7KH�XQGHUVLJQHG�DJUHHV�WKDW�WKH�YLRODWLRQ�ZDV�VHULRXV��

7XUQLQJ�WR�WKH�UHSHDW�FKDUDFWHUL]DWLRQ��D�YLRODWLRQ�LV�FRQVLGHUHG�UHSHDW�³LI��DW�WKH�WLPH�RI�

WKH� DOOHJHG� YLRODWLRQ�� WKHUH� ZDV� D� &RPPLVVLRQ� ILQDO� RUGHU� DJDLQVW� WKH� VDPH� HPSOR\HU� IRU� D�

VXEVWDQWLDOO\�VLPLODU�YLRODWLRQ�´��5HLFK�Y��'�0��6DELD��&R������)��G������������G�&LU����������7KH�

6HFUHWDU\�PD\� HVWDEOLVK� VXEVWDQWLDO� VLPLODULW\� E\� VKRZLQJ� WKDW� WKH� YLRODWLRQV� DUH� RI� WKH� VDPH�

VWDQGDUG�����0RQLWRU�&RQVWU��&R������%1$�26+&�������������1R�������������������7KH�EXUGHQ�

WKHQ�VKLIWV�WR�WKH�RWKHU�SDUW\�WR�UHEXW�WKH�6HFUHWDU\¶V�SULPD�IDFLH�VKRZLQJ�RI�VLPLODULW\���3RWODFK�

&RUS��� �� %1$�26+&� ������ ����� �1R�� ������� ������� � ³>7@KH� SULQFLSOH� IDFWRU� LQ� GHWHUPLQLQJ�

 
���&LWLQJ�&RQWLQHQWDO�(OHFWURQLFV�0DQXIDFWXULQJ��&R���1R����������������:/������� �2�6�+�5�&�$�/�-���$SU������
�������$IIRUGDEOH�5RRILQJ�	�([WHULRUV��,QF������%1$�26+&�������1R������������������$/-���6-�/RXLV�&RQVWUXFWLRQ�
RI�7H[DV�/7'��1R����������������:/����������2�6�+�5�$�/�-���-DQ������������DQG�.LUWOH\�����%1$�26+&�DW�������
ZLWKRXW�QRWLQJ�WKH\�DUH�DOO�XQUHYLHZHG�$/-�GHFLVLRQV��5HVSRQGHQW�LPSOLHV�WKDW�D�UHSHDW�FKDUDFWHUL]DWLRQ�UHTXLUHV�DQ�
DOPRVW�LGHQWLFDO�VHW�RI�IDFWV����5HVS¶W�%U������5HVS¶W�5HSO\����������:KLOH�VXFK�D�VLWXDWLRQ�VXSSRUWV�FKDUDFWHUL]LQJ�D�
YLRODWLRQ�DV�UHSHDW�� LW�LV�QRW�D�UHTXLUHPHQW���6HH�H�J���3RWODFK�&RUS�����%1$�26+&�������������1R���������������
�HVWDEOLVKLQJ�WKH�³VXEVWDQWLDO�VLPLODULW\´�WHVW���



���
 

ZKHWKHU� D� YLRODWLRQ� LV� UHSHDWHG� LV� ZKHWKHU� WKH� WZR� YLRODWLRQV� UHVXOWHG� LQ� VXEVWDQWLDOO\� VLPLODU�

KD]DUGV�´��,G��DW��������7KH�VHULRXVQHVV�RI�WKH�KD]DUG�LQYROYHG�LQ�WKH�WZR�YLRODWLRQV�QHHG�QRW�EH�

WKH�VDPH���-RKQ�5��-XUJHQVHQ�&R������%1$�26+&�������1R������������������DII¶G������)��G������

��WK�&LU���������

7R�VXSSRUW�KLV�FODVVLILFDWLRQ�� WKH�6HFUHWDU\�SRLQWV� WR�D�FLWDWLRQ� LVVXHG� WR�5HVSRQGHQW�RQ�

-DQXDU\� ���� ������ FRQFHUQLQJ� D� YLRODWLRQ� RI� WKH� VDPH� VWDQGDUG� DW� LVVXH� KHUH�� ��� &�)�5��

�����������E�����������7U�����������7KH�YLRODWLRQ�FRQFHUQHG�D�IDLOXUH�WR�SURYLGH�IDOO�SURWHFWLRQ�WR�

HPSOR\HHV�ZRUNLQJ�RQ�D�ORZ�VORSHG�URRI���,G���/LNH�WKH�SUHVHQW�PDWWHU��WKH�SULRU�FLWDWLRQ�DOVR�KDG�

WKH�VDPH�PHDQV�RI�DEDWHPHQW��XVH�RI�JXDUGUDLOV��VDIHW\�QHWV��RU�SHUVRQDO�IDOO�DUUHVW�V\VWHPV�����7U��

������7KLV�SULRU�FLWDWLRQ�EHFDPH�D�ILQDO�RUGHU�RQ�)HEUXDU\����������ZKHQ�5HVSRQGHQW�H[HFXWHG�D�

VHWWOHPHQW�DJUHHPHQW�RQ�WKDW�GDWH����6WLS�����([��&�������

5HVSRQGHQW� DUJXHV� WKDW� HYHQ� WKRXJK� WKH� VDPH� VWDQGDUG� ZDV� FLWHG�� WKH� ³VFHQDULR´� ZDV�

GLIIHUHQW�VXFK�WKDW�WKH�YLRODWLRQ�VKRXOG�QRW�EH�FKDUDFWHUL]HG�DV�UHSHDW���$V�WKH�6HFUHWDU\�SRLQWV�RXW��

WKH� IRFXV� LV� RQ� WKH� VLPLODULW\� RI� WKH� KD]DUGV�� QRW� WKH� IDFWXDO� VLWXDWLRQ� WKDW� OHG� WR� WKH� KD]DUG¶V�

FUHDWLRQ�� � 6HH� $PHULVLJ� 6H��� ,QF��� ��� %1$� 26+&� ������ ������ ���������1R�� ��������� ������

�YLRODWLRQ� UHSHDW� EHFDXVH� LW� LQYROYHG� WKH� VDPH� VWDQGDUG� DQG� WKH� KD]DUG� RI� EHLQJ� FDXJKW� LQ�

XQJXDUGHG� PDFKLQHU\��� DII
G�� ���� )��G� ����� ���WK� &LU�� ������� � *HRJUDSKLF� GLIIHUHQFHV��

FRPPRQDOLW\� RI� VXSHUYLVRU\� FRQWURO�� RU� WKH� HPSOR\HU¶V� DWWLWXGH� DUH� QRW� UHOHYDQW� WR� WKH�

FKDUDFWHUL]DWLRQ�DVVHVVPHQW�� �0LGZHVW�0DVRQU\��,QF������%1$�26+&�������������1R����������

�������-�/��)RWL�&RQVWU��&R��Y��6HF¶\�RI�/DERU������)��G������������WK�&LU���������³VXEVWDQWLDO�

 
���7KLV�YLRODWLRQ�ZDV�LVVXHG�DIWHU�LQVSHFWLRQ�QXPEHU������������([��&������,W�RFFXUUHG�DW�WKH�ZRUNVLWH�ORFDWHG�DW�����
7ROODQG�7XUQSLNH��0DQFKHVWHU��&7���,G����



���
 

VLPLODULW\´� LV� GHWHUPLQHG� ³ZLWK� UHIHUHQFH� WR� WKH� VLPLODULW\� RI� WKH� µYLRODWLYH� HOHPHQWV¶� RI� WKH�

LQIUDFWLRQV´�����

%RWK�PDWWHUV�FRQFHUQHG�HPSOR\HHV�ZRUNLQJ�RQ�ORZ�VORSHG�URRIV�ZLWKRXW�IDOO�SURWHFWLRQ���

�7U�� �������� � 5HVSRQGHQW� DWWHPSWV� WR� GLIIHUHQWLDWH� WKH� WZR�PDWWHUV� E\� DUJXLQJ� WKDW� HPSOR\HHV�

LQYROYHG�LQ�WKH�SULRU�FLWDWLRQ�KDG�EHHQ�ZRUNLQJ�DW� WKH�VLWH�IRU�VHYHUDO�ZHHNV��ZKLOH�WKH�SUHVHQW�

PDWWHU�FRQFHUQHG�DQ�HPSOR\HH�FRQGXFWLQJ�DQ�LQVSHFWLRQ����7U����������

$W� EHVW�� WKLV� GLVWLQFWLRQ�JRHV� WR� WKH� DSSOLFDELOLW\� RI� WKH� FLWHG� VWDQGDUG�� QRW�ZKHWKHU� WKH�

YLRODWLRQ�LV�DSSURSULDWHO\�FKDUDFWHUL]HG�DV�UHSHDW���)XUWKHU��DV�GLVFXVVHG��WKH�XQGHUVLJQHG�ILQGV�WKDW�

WKLV�GLVWLQFWLRQ�LV�ZLWKRXW�PHULW���(PSOR\HHV�DW�ERWK�VLWHV�ZHUH�HQJDJHG�LQ�FRQVWUXFWLRQ�ZRUN�RQ�

ORZ�VORSHG� URRIV�� �6HH�0LGZHVW�� ���%1$�26+&�DW� ����� �ODQJXDJH�RI� VXFFHVVRU� VWDQGDUG�ZDV�

VXEVWDQWLDOO\�VLPLODU��DQG�WKH�KD]DUG�ZDV�WKH�VDPH�����

5HVSRQGHQW¶V� UHOLDQFH� RQ�:\QQHZRRG� 5HILQLQJ�� ,QF��� 1R�� ��������� �����:/� ��������

�2�6�+�5�&��0DU�������������DII¶G������)��G���������WK�&LU��������LV�PLVSODFHG����5HVS¶W�%U��������

:\QQHZRRG�FRQFHUQHG�D�VXFFHVVRU�FRUSRUDWLRQ��QRW�WKH�VDPH�FRUSRUDWLRQ�EHLQJ�FLWHG�IRU�YLRODWLQJ�

WKH�VDPH�VWDQGDUG�� ������:/����������DW�
����������SUHGLFDWH�YLRODWLRQV�ZHUH�FRPPLWWHG�E\�D�

GLIIHUHQW�HQWLW\�ZKHQ�LW�ZDV�D�VXEVLGLDU\�RI�D�GLIIHUHQW�SDUHQW�FRPSDQ\����1RU�GR�WKH�XQUHYLHZHG�

$/-�FDVHV�5HVSRQGHQW�FLWHV�PHULW�D�GLIIHUHQW�RXWFRPH����5HVS¶W�%U�����������,Q�ERWK�1DERUV�'ULOOLQJ�

86$��/3�����%1$�26+&�������1R������������������$/-��DQG�0RQGR�&RQVWU��&R���//&�����%1$�

26+&� ����� �1R�� ��������� ������ �$/-��� WKH� $/-V� ZHUH� FRQIURQWHG� ZLWK� FLWDWLRQV� EDVHG� RQ�

GLIIHUHQW�VWDQGDUGV�DQG�GLIIHUHQW�KD]DUGV���,Q�FRQWUDVW��WKH�SUHVHQW�PDWWHU�FRQFHUQV�WKH�VDPH�KD]DUG�

DQG�WKH�VDPH�VWDQGDUG����

7KH�ODFN�RI�IDOO�SURWHFWLRQ�ZKLOH�LQ�VXFK�D�ZRUN�HQYLURQPHQW�LV� WKH�³YLRODWLYH�HOHPHQW�´�

VXSSRUWLQJ�D� ILQGLQJ�RI� VXEVWDQWLDO�VLPLODULW\�EHWZHHQ� WKH�SULRU�FLWDWLRQ�IRU�YLRODWLQJ����&�)�5��



���
 

����������E������DQG�WKH�SUHVHQW�&LWDWLRQ�IRU�YLRODWLQJ�WKH�VDPH�VWDQGDUG���6HH�-�/��)RWL������)��G�

DW���������/DNH�(ULH�&RQVWU��&R���,QF������%1$�26+&�������������1R������������������DIILUPLQJ�

D�UHSHDW�FODVVLILFDWLRQ�EHFDXVH�WKH\�LQYROYHG�WKH�VDPH�VWDQGDUG�DQG�IDOO�KD]DUG���0RQLWRU�&RQVWU��

&R������%1$�26+&�������������1R������������������KROGLQJ�WKDW� WKH�6HFUHWDU\�FDQ�HVWDEOLVK�

VXEVWDQWLDO�VLPLODUO\� WR�VXSSRUW�D� UHSHDW�FODVVLILFDWLRQ�E\� VKRZLQJ�VLPLODU�KD]DUG�DQG�PHDQV�RI�
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