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alternative petition for writ of certiorari before judgment.  Copies of the filings are 
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TO THE HONORABLE BRETT KAVANAUGH, ASSOCIATE JUSTICE OF THE SUPREME 
COURT OF THE UNITED STATES AND CIRCUIT JUSTICE FOR THE SIXTH CIRCUIT: 
 

Neither Congress nor the Executive Branch has been bashful about testing the 

OLPLWV�RI�LWV�DXWKRULW\���)RU�WKDW�UHDVRQ��D�´ODFN�RI�KLVWRULFDOµ�SUHFHGHQW�LV�RIWHQ�´WKH�

PRVW� WHOOLQJ� LQGLFDWLRQµ� WKDW�&RQJUHVV� ODFNHG� WKH�SRZHU� WR� SDVV� D� ODZ�� RU� WKDW� DQ�

agency lacked the power to promulgate a regulation.  Free Enter. Fund v. Pub. Co. 

Acct. Oversight Bd., 561 U.S. 477, 505 (2010) (quoting Free Enter. Fund v. Pub. Co. 

Acct. Oversight Bd., 537 F.3d 667, 699 (D.C. Cir. 2008) (Kavanaugh, J., dissenting)); 

see also Util. Air Regul. Grp. v. EPA, 573 U.S. 302, 324 (2014). 

This case involves a historically unprecedented administrative command.  

Relying on a decades-old statute pertaining to workplace dangers³WKH�´(PHUJHQF\�

3URYLVLRQ�µ� �9 U.S.C. §655(c)³OSHA promulgated a rule regulating the private 

healthcare decisions of tens of millions of Americans.  COVID-19 Vaccination and 

Testing; Emergency Temporary Standard, 86 Fed. Reg. 61402 (Nov. 5, 2021).  This 

rule³call it the ´Vaccine Mandateµ³will ´require roughly 80 million workers to be-

come vaccinated or face a weekly self-financed testing requirement and a daily mask-

LQJ�UHTXLUHPHQW�µ��$SS�B-6 (Sutton, C.J., dissenting from the denial of initial hearing 

en banc).  No Administration in history has issued a comparable mandate. 

This case does not present the question whether vaccines or vaccine mandates 

are wise or desirable.  Instead, it presents the narrow questions whether OSHA had 

authority to issue the Mandate, and whether it lawfully exercised whatever authority 

it had.  $IWHU�DOO��´RXU V\VWHP�GRHV�QRW�SHUPLW�DJHQFLHV�WR�DFW�XQODZIXOO\�µ�HYHQ�GXULQJ�

D�SDQGHPLF�DQG�´HYHQ�LQ�SXUVXLW�RI�GHVLUDEOH�HQGV�µ��$OD��$VV·Q�RI�5HDOWRUV�Y��'HS·W�RI�
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Health & Hum. Servs., 141 S. Ct. 2485, 2490 (2021) (per curiam).  Here, the 

(PHUJHQF\�3URYLVLRQ·V�WH[W�FRQILUPV�ZKDW�WKH�ODFN�RI�KLVWRULFDO�SUHFHGHQW�VXJJHVWV���

OSHA lacked the power to issue the Vaccine Mandate.  Because the State petitioners 

will likely prevail on the merits, and because they have satisfied the remaining stay-

pending-review factors, this Court should stay the Vaccine Mandate.  See App.A-39²

A-57 (Larsen, J., dissenting); App.B-6²B.32 (Sutton, C.J., dissenting from the denial 

of initial hearing en banc); App.B-33²B-42 (Bush, J., dissenting from the denial of 

initial hearing en banc).  The Court should also enter an administrative stay imme-

diately, allowing it time to review the filings in this emergency posture.  Absent a 

stay, the Vaccine Mandate will take full effect on January 4, 2022. 

In addition and in the alternative, the Court should treat this application as a 

petition for certiorari before judgment and grant immediate review of the Vaccine 

0DQGDWH·V�OHJDOLW\� 

OPINIONS BELOW 

The Fifth Circuit stayed the Vaccine Mandate pending review.  Its decision is 

published at BST Holdings, L.L.C. v. OSHA, 17 F.4th 604 (5th Cir. 2021). 

The Sixth Circuit denied initial en banc hearing on December 15, 2021.  Its 

order, and several opinions respecting the order, are not yet published in the Federal 

Reporter.  But they are reproduced as Appendix B. 

The Sixth Circuit dissolved the stay on December 17, 2021.  Its opinion is not 

yet published, but is reproduced as Appendix A to this application.  
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JURISDICTION 

This Court has jurisdiction to resolve this application under 28 U.S.C. §§1331 

and 2101(f).  It has authority to grant certiorari before judgment under 28 U.S.C. 

§1254(1). 

STATEMENT 

1.  &RQJUHVV�SDVVHG�WKH�2FFXSDWLRQDO�6DIHW\�DQG�+HDOWK�$FW�´WR�DVVXUH�VR�IDU�

as possible every working man and woman in the Nation safe and healthful working 

FRQGLWLRQV�µ�����8�6�&�������E����7KH�$FW�FUHDWHG�26+$�DQG�HPSRZHUHG�WKH�6HFUHWDU\�

of Labor to standardize, through OSHA, health and safety standards in worksites 

across the country.  The standard-setting process is deliberate and technical.  As of 

2012, it took on average 93 months for OSHA to develop, consider, and finalize each 

of its standards.  U.S. Government Accountability Office, Workplace Safety and 

Health, GAO-12-330, at 8 (Apr. 2012), https://perma.cc/J4Q8-FXWW.   

,Q� H[WUHPHO\� OLPLWHG� FLUFXPVWDQFHV�� WKH�6HFUHWDU\� FDQ� LVVXH�DQ� ´HPHUJHQF\�

WHPSRUDU\� VWDQGDUGµ�ZLWKRXW�JRLQJ� WKURXJK this process.  29 U.S.C. §655(c).  The 

´(PHUJHQF\�3URYLVLRQµ�DOORZV�26+$�WR�GR�VR�RQO\�LI�������´HPSOR\HHV�DUH�H[SRVHG�WR�

grave danger from exposure to substances or agents determined to be toxic or 

SK\VLFDOO\� KDUPIXO� RU� IURP� QHZ� KD]DUGVµ�� DQG� ���� WKH� ´HPergency standard is 

QHFHVVDU\�WR�SURWHFW�HPSOR\HHV�IURP�VXFK�GDQJHU�µ��Id.  As this demanding standard 

VXJJHVWV��´Congress intended to restrict the use of emergency standards, which are 

SURPXOJDWHG�ZLWKRXW�DQ\�QRWLFH�RU�KHDULQJ�µ��Indus. 8QLRQ�'HS·W��$)/-CIO v. Am. 

Petroleum Inst., 448 U.S. 607, 651 n. 59 (1980) (plurality op.).  And the demanding 

test has served this function.  Before issuing the standard at issue here, OSHA had 
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issued only ten emergency standards.  Six were challenged.  Just one of those six 

survived judicial review.  BST Holdings, L.L.C. v. OSHA, 17 F.4th 604, 609 (5th Cir. 

2021). 

The Occupational Safety and Health Act leaves room for States to play a role 

in the enforcement of occupational health and safety laws³but emergency standards 

handcuff state discretion. ,I� D� ´6WDWH� «� desires to assume responsibility for 

development and enforcement therein of occupational safety and health standards 

relating to any occupational safety or health issue with respect to which a Federal 

standard has been promulgated�µ LW�´shall submit a State plan for the development of 

such standards and their enforcement.µ�����8�6�&�������E����:KHQ a State chooses to 

have its own program, it must generally ´HVWDEOLVK�DQG�PDLQWDLQ�DQ�HIIHFWLYH�DQG�

comprehensive occupational safety and health program applicable to all employees of 

public agencies of the SWDWH�DQG�LWV�SROLWLFDO�VXEGLYLVLRQV�µ  Id. §667(c)(6).  And, of 

SDUWLFXODU�LPSRUWDQFH�KHUH��WKH�6WDWH�3ODQ·V�VWDQGDUGV�PXVW�EH�´at least as effective 

in providing safe and healthful employment and places of employment as the 

standards promulgated under section 655µ³the same section that contains the 

Emergency Provision.  Id. §667(c)(2) (emphasis added).  Thus, once the Secretary 

issues an emergency temporary standard, States with approved plans must adopt 

those standards too.   

2.  On November 5, 2021³almost a year after vaccines became available to the 

public, and about two months after President Biden declared that he would mandate 

vaccines because his ´SDWLHQFHµ�ZLWK�XQYDFFLQDWHG�$PHULFDQV�ZDV�´ZHDULQJ�WKLQ,µ�see 
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Remarks by President Biden on Fighting the COVID-19 Pandemic (Sept. 9, 2021), 

https://perma.cc/YJW3-K3AX³OSHA issued an emergency temporary standard.  See 

COVID-19 Vaccination and Testing; Emergency Temporary Standard, 86 Fed. Reg. 

61402-01 (Nov. 5, 2021)�� � 7KLV� VWDQGDUG�� WKH� ´9DFFLQH�0DQGDWH�µ� DSSOLHV� WR�PRVW�

employers with 100 or more employees, including States with State OSHA Plans.  Id. 

at 61551, 61462, 61506.  And it saddles these employers with heavy burdens 

SHUWDLQLQJ� WR� HPSOR\HHV� DQG� YDFFLQHV�� � (DFK� HPSOR\HU� PXVW�� � ´GHWHUPLQH� WKH�

YDFFLQDWLRQ�VWDWXV�RI�HDFK�HPSOR\HHµ��´UHTXLUH�HDFK�YDFFLQDWHG�HPSOR\HH�WR�SURYLGH�

acceptable proof of vaccinatLRQ� VWDWXVµ�� ´PDLQWDLQ a UHFRUG� RI� HDFK� HPSOR\HH·V�

YDFFLQDWLRQ� VWDWXVµ�� DQG� ´SUHVHUYH� DFFHSWDEOH� SURRI� RI� YDFFLQDWLRQ�µ� � Id. at 61552.  

Employees who refuse to vaccinate must obtain an approved test once every seven 

days³a test that employers may require employees to pay for.  Id. at 61530, 61532.  

(PSOR\HUV� PXVW� ´NHHSµ� XQYDFFLQDWHG� HPSOR\HHV� ZKR� GR� QRW� SURGXFH� WHVW� UHVXOWV�

´UHPRYHG� IURP� WKH� ZRUNSODFH�µ� � Id. at 61532.  And employers must ´maintain a 

recordµ of test results.  Id.  Unvaccinated employees must be required to wear masks 

at work, except in extraordinarily limited circumstances.  Id. at 61553. 

The Vaccine Mandate gave employers until December 6 to comply with most 

RI�WKH�VWDQGDUG·V�UHTXLUHPHQWV�� �Id. at 61554.  Employers have until January 4 to 

comply with weekly testing requirements for not-fully-vaccinated employees.  Id.   

States, for their part, face deadlines of their own.  The adoption of the 

HPHUJHQF\� WHPSRUDU\� VWDQGDUG� E\� 6WDWH� 3ODQV�� WKH� 0DQGDWH� VD\V�� ´PXVW� EH�

FRPSOHWHG�ZLWKLQ����GD\V�RI�WKH�SURPXOJDWLRQ�GDWH�RI�WKH�ILQDO�)HGHUDO�UXOH�µ�See id. 
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DW������� �FLWLQJ����&�)�5�� ��������E���� �)XUWKHU�� ´6WDWH�3ODQV�PXVt notify Federal 

26+$�RI�WKH�DFWLRQ�WKH\�ZLOO�WDNHµ�E\�1RYHPEHU������������Id.   

3.  Numerous parties, including the State petitioners here, challenged the 

Vaccine Mandate in circuit courts across the country.  (The Occupational Safety and 

Health Act requires that parties file their challenges to emergency temporary stand-

ards directly in circuit courts of appeals.  29 U.S.C. §655(f).)  Many of those parties 

sought an immediate stay of the Vaccine Mandate pending judicial review.  The par-

ties that sued in the Fifth Circuit succeeded.  That court issued an order staying the 

Vaccine Mandate and enjoining OSHA from taking any steps to enforce or implement 

it.  BST, 17 F.4th at 619.   

A few days later, the judicial panel on multidistrict litigation selected the Sixth 

Circuit to hear and resolve the challenges to the Vaccine Mandate.  As a result, and 

as required by 28 U.S.C §2112(a)(3), all of the pending challenges were transferred 

to and consolidated in the Sixth Circuit.  The Fifth Circuit formally transferred BST 

to the Sixth Circuit the next day, on November 17.  On November 23³eleven days 

after the Fifth Circuit stayed the Vaccine Mandate³OSHA moved the Sixth Circuit 

to dissolve that stay.  6HH�5HVSRQGHQWV·�(PHUJHQF\�0RWLRQ�WR�'LVVROYH�6WD\, No. 21-

7000, Doc. 69 (6th Cir.).   

On the evening December 17, 2021³two days after the Sixth Circuit denied 

petitions for an initial en banc hearing, see App.B³a divided Sixth Circuit panel 

JUDQWHG�26+$·V�PRWLRQ�DQG�GLVVROYHG�WKH�VWD\�  App.A.  Judge Larsen dissented.  She 
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would have left the stay in place.  App.A-39²A-57 (Larsen, J., dissenting ).  The States 

filed this application early the next morning.  

REASONS TO GRANT THE APPLICATION 

This case comes to the Court because, a year and a half into this pandemic, the 

Executive Branch claimed to have discovered a power to regulate the private 

healthcare decisions of American workers.  After President Biden announced his plan 

to mandate vaccinations through an emergency temporary standard, it took OSHA 

almost two months tR�LVVXH�WKDW�VWDQGDUG���7KH�´HPHUJHQF\µ�VWDQGDUG��IRU�LWV�SDUW��

will not even go into full effect until January.  Given the immensely important issues 

the case presents, and given the likelihood that the States will prevail on the merits, 

maintaining the status quo ante a bit longer is amply justified.  The Court should 

immediately stay enforcement of the Vaccine Mandate pending final judgment. In 

addition, the Court should grant certiorari before judgment and resolve this case on 

an expedited basis.  Finally, the States seek an immediate administrative stay, which 

would give this Court a chance to review the many filings in this matter before ruling 

on the stay request. 

I. 7KH�&RXUW� VKRXOG�VWD\� WKH�9DFFLQH�0DQGDWH·V�HQIRUFHPHQW�SHQGLQJ�
review 

In deciding whether to issue a stay, this Court considers ´four factors: ¶(1) 

whether the stay applicant has made a strong showing that he is likely to succeed on 

the merits; (2) whether the applicant will be irreparably injured absent a stay; (3) 

whether issuance of the stay will substantially injure the other parties interested in 

the proceeding; and (4) where the public interest lies.·µ��Nken v. Holder, 556 U.S. 418, 
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434 (2009) (quoting Hilton v. Braunskill, 481 U.S. 770, 776 (1987)).  The first two 

IDFWRUV�´DUH�WKH�PRVW FULWLFDO�µ��Id. 

Here, each factor favors a stay.   

A. The States will likely prevail on the merits 

26+$�SURPXOJDWHG�WKH�9DFFLQH�0DQGDWH�XQGHU�WKH�´(PHUJHQF\�3URYLVLRQ�µ�

which states: 

7KH�6HFUHWDU\�VKDOO�SURYLGH�«��IRU�DQ�HPHUJHQF\�WHPSRUDU\�VWDQGDUG�WR�
take LPPHGLDWH�HIIHFW�«�LI�KH�GHWHUPLQHV��$��WKDW�HPSOR\HHV�DUH�H[SRVHG�
to grave danger from exposure to substances or agents determined to be 
toxic or physically harmful or from new hazards, and (B) that such emer-
gency standard is necessary to protect employees from such danger. 

29 U.S.C. §655(c)(1).  For at least five reasons, OSHA exceeded its power under 

this provision when it promulgated the Vaccine Mandate.  First, COVID-19 is not an 

occupational danger that OSHA may regulate.  Second, COVID-19 does not present 

WKH�W\SH�RI�´JUDYHµ�GDQJHU�WKDW�WKH�VWDWXWH�UHTXLUHV�� �Third, the Vaccine Mandate 

GRHV� QRW� VDWLVI\� WKH� (PHUJHQF\� 3URYLVLRQ·V� QHFHVVLW\� UHTXLUHPHQW�� � Fourth, the 

FKDOOHQJHG� VWDQGDUG� LV� QRW� D� ´WHPSRUDU\µ� UHVSRQVH� WR� DQ� � ´HPHUJHQF\�µ� � Finally, 

various interpretive principles³the major-questions doctrine, the federalism canon, 

and the constitutional-doubt canon³UHTXLUH�WKH�6WDWHV·�UHDGLQJ� 

1. COVID-19 is not an occupational danger that OSHA may 
regulate 

´)LUVW��DV�D�WKUHVKROG�PDWWHU��WKH�2FFXSDWLRQDO�6DIHW\�and Health Act gives the 

Secretary power to address only occupational KHDOWK�DQG�VDIHW\�ULVNV�µ��$SS�B-6 (Sut-

ton, C.J., dissenting from the denial of initial hearing en banc����,W�GRHV�QRW�DSSO\�´WR�

all hazards that might affect employees at some point during the 16 hours of each 
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weekday and the 48 hours of each weekend when they are not at work, whether the 

hazard arises from a coronavirus of one sort or another, a virulent flu, traffic safety, 

air pollution, vandalism, or some other risk to which people are equally exposed at 

ZRUN�DQG�RXWVLGH�RI�ZRUN�µ��Id.  Because COVID-19 (at most worksites) presents the 

ODWWHU�VRUW�RI�ULVN��LW�IDOOV�RXWVLGH�WKH�(PHUJHQF\�3URYLVLRQ·V�VFRSH� 

a.  7KH�JRDO�RI�VWDWXWRU\�LQWHUSUHWDWLRQ�LV�WR�´LQWHUSUHW�WKH�ZRUGV�FRQVLVWHQW�

ZLWK�WKHLU�RUGLQDU\�PHDQLQJ�����DW�WKH�WLPH�&RQJUHVV�HQDFWHG�WKH�VWDWXWH�µ��Wisconsin 

Cent. Ltd. v. United States, 138 S. Ct. 2067, 2070 (2018) (quotation omitted).  This 

case therefore calls on the Court to consider how ordinary English speakers would 

XQGHUVWDQG�WKH�SKUDVH�´JUDYH�GDQJHU� IURP�H[SRVXUH�WR�VXEVWDQFHV�RU�DJHQWV�«�RU�

IURP� QHZ� KD]DUGVµ� DV� that phrase appears in a sentence about risks to which 

´employees DUH� H[SRVHG�µ� � ,Q� that context, ordinary English speakers would 

understand the phrase as referring to dangers presented by work, not those presented 

by human life generally.  Thus, the Emergency Provision is best read to reach dangers 

to which employees are exposed because they are employees³work-related dangers, 

like mercury exposure in a manufacturing plant³not to dangers presented by the 

mere fact of existence. 

Consider, for example, the dangers posed by violent crime and regional air 

pollution.  The former is a hazard, the latter a danger that arises from a substance or 

agent. Employees may well confront those risks at work.  But OSHA possesses no 

broad emergency power to regulate violent crime or regional air pollution.  For these 

risks do not typically arise from the work itself and would not naturally be described 
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DV�ULVNV�WR�ZKLFK�́ HPSOR\HHV�DUH�H[SRVHG�µ��'DQJHUV�WR�ZKLFK�́ HPSOR\HHV�DUH�H[SRVHGµ�

include only WKRVH� W\SLFDOO\�GHVFULEHG�DV� ´RFFXSDWLRQDO�GDQJHUV�µ� �As the Eleventh 

Circuit explained almost forty years ago, ´IRU�FRYHUDJH�XQGHU�WKH�$FW�WR�EH�SURSHUO\�

extended to a particular area, the conditions to be regulated must fairly be considered 

working conditions, the safety and health hazards to be remedied occupational, and 

the injuries to be avoided work-related�µ  )UDQN�'LHKO�)DUPV�Y��6HF·\�RI�/DE�, 696 F.2d 

1325, 1332 (11th Cir. 1983).   

Context bolsters the point. The Occupational Safety and Health Act, of which 

WKH� (PHUJHQF\� 3URYLVLRQ� LV� D� SDUW�� RIWHQ� UHIHUV� WR� ´VXEVWDQFHV�µ� ´DJHQWV�µ� DQG�

´KD]DUGV�µ�EXW�DOZD\V�in connection with dangers arising from work.  One provision 

requires WKH�DJHQF\� WR�PDNH�D� UHSRUW� ´OLVWLQJ�«�DOO� WR[LF� substances in industrial 

usage�µ�����8�6�&��������HPSKDVLV�DGGHG����$QRWKHU�GLUHFWV�26+$�WR�GHYHORS�´FULWHULD�

dealing with toxic materials and harmful physical agents and substances which will 

describe exposure levels that are safe for various periods of employment, including 

but not limited to the exposure levels at which no employee will suffer impaired 

health or functional capacities or diminished life expectancy as a result of his work 

experience�µ�������D������HPSKDVLV�DGGHG����Still another requires the government to 

FRQGXFW�VWXGLHV�RQ�´WKH�FRQWDPLQDWLRQ�RI�ZRUNHUV·�KRPHV�ZLWK�KD]DUGRXV�FKHPLFDOV�

and substances, including infectious agents, transported from the workplaces of such 

ZRUNHUV�µ� � ����D�F�����$�� �HPSKDVLV� DGGHG�.  ,W� LV� D� ´IXQGDPHQWDO� SULQFLSOH� RI�

statutory construction (and, indeed, of language itself) that the meaning of a word 

cannot be determined in isolation, but must be drawn from the context in which it is 
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XVHG�µ� �Reno v. Koray, 515 U.S. 50, 56 (1995) (quotation omitted).  And the just-

discussed context makes it even more unnatural to read the Emergency Provision³

WKH�´PRVW�GUDPDWLF�ZHDSRQ�LQµ�26+$·V�´HQIRUFHPHQW�DUVHQDO�µ�$VEHVWRV�,QIR��$VV·Q�Y��

OSHA, 727 F.2d 415, 426 (5th Cir. 1984)³as reaching beyond dangers that are fairly 

described as occupational in nature. 

´7KH�DJHQF\·V�UHJXODWLRQV�UHIOHFW�WKLV�XQGHUVWDQGLQJ�WRR�µ��$SS�B-17 (Sutton, 

C.J., dissenting from the denial of initial hearing en banc).  Chief Judge Sutton, in 

his opinion below, collected numerous examples of OSHA regulations demonstrating 

that WKH�DJHQF\�´LQ�WKH�SDVW�KDV�XQGHUVWRRG�LWV�DXWKRULW\�LQ�>D@�ZRUN-DQFKRUHG�ZD\�µ��

Id. at B-18.  To name jusW�D�FRXSOH��26+$�´UHTXLUHV�HPSOR\HUV�WR�FRPSHQVDWH�HP�

SOR\HHV�IRU�SURWHFWLYH�JHDU�DQG�WHVWV�QHHGHG�IRU�ZRUN�VDIHW\�µ�EXW�PDNHV�DQ�H[FHSWLRQ�

´IRU� FRVWV� WKDW�DUH�QRW�VSHFLILF� WR� WKH�ZRUNSODFH�µ� VXFK�DV� ´VXQVFUHHQ�RU�VWHHO-rein-

IRUFHG�ERRWV�µ� �Id. (citing 29 C.F.R. §1910.132(h), (h)(2), (h)(4)(iii)).  OSHA also re-

TXLUHV�HPSOR\HUV�WR�UHFRUG�WKH�́ DPRXQW�RI�D�WR[Lc substance or harmful physical agent 

WR�ZKLFK�>DQ\@�HPSOR\HH�LV�RU�KDV�EHHQ�H[SRVHG�µ�����&�)�5�������������H�����L��$�������

This requirement does not apSO\��KRZHYHU��LI�´WKH�HPSOR\HU�FDQ�GHPRQVWUDWH�WKDW�WKH�

toxic substance or harmful physical agent is not used, handled, stored, generated, or 

present in the workplace in any manner different from typical non-occupational situ-

DWLRQV�µ��Id. §1910.1020(c)(8).  Other examples reflecting this interpretation are easy 

to find.  See App.B-18 (Sutton, C.J., dissenting from the denial of initial hearing en 

banc).  Agencies have every incentive to construe their powers broadly.  Yet OSHA 
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has consistently linked its regulations to occupational dangers.  That is as good a sign 

DV�DQ\�WKDW�26+$·V�MXULVGLFWLRQ�remains limited to dangers of that sort. 

,Q�WKH�HQG��ZKDWHYHU�´WKH�KHDOWK�DQG�VDIHW\�FKDOOHQJHV�RI�WRGD\��DLU�SROOXWLRQ��

violent crime, obesity, a virulent flu, all manner of communicable diseases) or tomor-

row (the impact of using the internet on mental health), the Secretary does not have 

emergency authority to regulate them all simply because most Americans who face 

VXFK�HQGHPLF�ULVNV�DOVR�KDYH�MREVµ�ZKHUH�WKH\�´IDFH�WKRVH�VDPH�ULVNV�RQ�WKH�FORFN�µ��

App.B-16 (Sutton, C.J., dissenting from the denial of initial hearing en banc).   

From this, it follows that the Vaccine Mandate is illegal.  For the vast majority 

of covered employees, the COVID-19-related risk presented by work is the same risk 

that arises from human interaction more broadly.  7KH�YLUXV·V�́ SRWHQF\�OLHV�LQ�WKH�IDFW�

that it exists everywhere an infected person may be³home, school, or grocery store, 

WR�QDPH�D�IHZ�µ��$SS�$-49 (Larsen, J., dissenting).  Because it is not an occupational 

danger, it is not the sort of danger that the Emergency Provision empowers OSHA to 

address. 

b.  7KH�6L[WK�&LUFXLW·V�PDMRULW\�RSLQLRQ�GRHV�QRW�PHDQLQJIXOO\�HQJDJH�ZLWK�DQ\�

RI�WKLV���,W�GHILQHV�́ DJHQWµ�DQG�́ VXEVWDQFHµ�DQG�́ KD]DUG�µ�QRWLQJ�WKDW�6$56-CoV-2 and 

COVID-19 qualify.  App.A-11.  And it notes that OSHA can regulate (and has regu-

lated) viruses and illnesses³including viruses and illnesses that one can contract 

both at work and outside of work.  App.A-11²12.  The States do not and have not 

disputed either point.  Their argument is that the Emergency Provision speaks only 

to hazards and substances (like saws without safety guards or asbestos-containing 
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brake pads) that employees face because of their employment³not to hazards and 

substances (like violent crime or SARS-CoV-2) that employees confront at work only 

because WKH\�DUH�´hazard[s] of life LQ�WKH�8QLWHG�6WDWHV�DQG�WKURXJKRXW�WKH�ZRUOG�µ��

App.B-37²B-38 (Bush, J., dissenting from the denial of initial hearing en banc).  As 

explained above, the Occupational Safety and Health Act does not empower OSHA to 

regulate the latter sort of danger.     

What is more, the States are happy to assume that viruses are a covered 

danger in some workplaces.  For example, COVID-19 could be a workplace risk at a 

lab that works with SARS-CoV-2; in that setting, work itself would expose employees 

to a COVID-19-related danger.  6LPLODUO\�� ´EORRGERUQH� SDWKRJHQVµ� SUHVHQW� D�

workplace danger to employees whose jobs require work with such pathogens.  App.A-

12.  (And in any event, when OSHA promulgated its bloodborne-diseases standard, it 

trained its attention on occupational H[SRVXUH��UHFRJQL]LQJ�WKDW�WKH�́ risk attributable 

to occupational exposure is the difference between the risk faced by exposed workers 

DQG�WKH�EDFNJURXQG�ULVN�IDFHG�E\�WKH�JHQHUDO�SRSXODWLRQ�µ�����)HG��5HJ��64004, 64027 

(Dec. 6, 1991).  The Vaccine Mandate is not so focused.)  $ORQJ�WKH�VDPH�OLQHV��26+$·V�

´ZRUNSODFH�VDQLWDWLRQ�DQG�ILUH�UXOHV�µ�DGGUHVV�ZRUNSODFH�ULVNV³employees forced to 

work in unsanitary or unsafe conditions face risks because of their work.  But no 

ordinary English speaker would describe the risk of contracting an endemic illness 

as a danger arising from work.  Perhaps recognizing this defect in its argument, the 

6L[WK�&LUFXLW�QRWHV�26+$·V�ILQGLQJ�´WKDW�ZRUNSODFHV�KDYH�D�KHLJKWHQHG�ULVN�RI�H[SR�

sure to the dangers of COVID-��� WUDQVPLVVLRQ�µ� �$SS�$-13, 22; see also App.A-24.  
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What it fails to appreciate is that the risk is (again, for most professions) not occupa-

tional in nature:  the virus is transmitted at work because work is a place where 

people gather together.  If that sufficed to constituted a workplaces risk, then the 

Occupational Safety and Health Act would cover every danger that humans face as a 

result of being alive.   

2. COVID-���GRHV�QRW�SUHVHQW�WKH�W\SH�RI�́ JUDYHµ�GDQJHU�WKDW�
the statute requires   

a.  7KH�ZRUG�´JUDYH�µ�DW�WKH�WLPH�RI�WKH�(PHUJHQF\�3URYLVLRQ·V�SDVVDJe, meant 

H[DFWO\�ZKDW�LW�PHDQV�WRGD\��́ YHU\�VHULRXV��GDQJHURXV�WR�OLIH�µ��Grave��:HEVWHU·V�7KLUG�

New International Dictionary (2003); see also Grave, The American Heritage 

'LFWLRQDU\�RI�WKH�(QJOLVK�/DQJXDJH���������´)UDXJKW�ZLWK�GDQJHU��FULWLFDOµ����:KLOH�

DOO�GDQJHUV�DUH��E\�GHILQLWLRQ��GDQJHURXV��WKH�DGMHFWLYH�´JUDYHµ�UHTXLUHV�PRUH�WKDQ�

mere danger³it requires especially serious danger.  That insight is bolstered by the 

IDFW�WKDW�WKH�(PHUJHQF\�3URYLVLRQ�XVHV�WKH�SKUDVH�´JUDYH�GDQJHUµ�LQ�FRQQHFWLRQ�ZLWK�

the SKUDVH� ´IURP� H[SRVXUH� WR� VXEVWDQFHV� RU� DJHQWV� GHWHUPLQHG� WR� EH� WR[LF� RU�

SK\VLFDOO\�KDUPIXO�µ��8QGHU�´WKH�SULQFLSOH�RI�noscitur a sociis�µ�ZRUGV�LQ�D�VWDWXWH�DUH�

known by the company they keep.  BST, 17 F.4th at 613 (quoting Yates v. United 

States, 574 U.S���������������������:KHQ�WKH�SKUDVH�´JUDYH�GDQJHUµ�DSSHDUV�DORQJVLGH�

D�SKUDVH�´FRQQRWLQJ�toxicity and poisonousness�µ�WKH�ILUVW�SKUDVH�FDQQRW�UHDVRQDEO\�

EH� LQWHUSUHWHG� WR� LQFOXGH� GDQJHUV� �LQFOXGLQJ� ´DLUERUQH� YLUXV>HV@µ�� WKDW� DUH� ´ERWK�

widely present in soFLHW\µ�DQG�´QRQ-life-WKUHDWHQLQJ�WR�D�YDVW�PDMRULW\�RI�HPSOR\HHV�µ��

Id. 
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26+$·V�RZQ�GDWD�VKRZ�WKDW�&29,'-19, while dangerous, presents no ´JUDYHµ�

danger.  For example, the Vaccine Mandate cites a study showing that unvaccinated 

individuals aged 16 or older³a group that includes elderly retirees, who are far more 

at risk than a typical worker³face a 0.6 percent chance of death if they contract 

COVID-19 and a 1.5 percent chance of being admitted to an intensive care unit.  See 

Jennifer B. Griffin, et al., SARS-CoV-2 Infections and Hospitalizations Among 

3HUVRQV�$JHG���� Years, by Vaccination Status³Los Angeles County, California, May 

1²July 25, 2021, MMWR Morb Mortal Wkly Rep 2021; 70(34): 1172, https://perma.cc

/4ZV3-94SA (relied upon at Vaccine Mandate, 86 Fed. Reg. at  61418).  These risks 

are not significantly greater than the risks faced by vaccinated individuals who 

contract COVID-19; those individuals have a .2 percent chance of death and a .5 

percent chance of being admitted to an intensive-care unit.  Id.  While unvaccinated 

workers are three times more likely to die or be hospitalized, a small risk trebled is 

still a small risk.  So both groups face a small risk of serious illness.   

7KLV� GDWD� GRRPV� 26+$·V� FDVH�� EHFDXVH� WKH� DJHQF\� concedes that fully 

YDFFLQDWHG�ZRUNHUV�IDFH�QR�´JUDYHµ�GDQJHU�IURP�&29,'-19.  86 Fed. Reg. at 61434.  

OSHA has not explained how the higher-yet-still-small risk faced by unvaccinated 

workers crosses the line from a not-grave danger to a grave danger.  Indeed, the risks 

to both groups are comparable to well-known risks that no one would describe as 

´JUDYH�µ��7KH�RGGV�RI�G\LQJ�LQ�D�PRWRU-YHKLFOH�FUDVK�DW�VRPH�SRLQW�GXULQJ�RQH·V�OLIH��

for example, are 1 in 107 (.93 percent).  See Odds of Dying, National Safety Council, 

https://perma.cc/3FTE-376P.     
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7KH�´JRYHUQPHQW·V�RZQ�GDWDµ�FUHDWH�IXUWKHU�SUREOHPV�IRU�26+$���&RQVLGHU��IRU�

H[DPSOH��GDWD�VKRZLQJ�´WKDW�WKH�GHDWK�UDWH� IRU�unvaccinated persons between the 

ages of 18 and 29 is roughly equivalent to that of vaccinated persons between 50 and 

���µ� �$SS�$-����/DUVHQ��-���GLVVHQWLQJ��� �´6R�DQ�XQYDFFLQDWHG���-year-old bears the 

same risk as a vaccinated 50-year-ROG���$QG�\HW�µ�DFFRUGLQJ�WR�26+$��´WKH���-year-

old is in grave danger, while the 50-year-old is not. One of these conclusions must be 

ZURQJ��HLWKHU�ZD\�LV�D�SUREOHP�IRU�26+$·V�UXOH�µ��Id. 

26+$·V�IRFXV�RQ the dangers faced by unvaccinated individuals gives rise to 

DQRWKHU�SUREOHP���WKH�DJHQF\�FDQQRW�PHDVXUH�WKH�H[LVWHQFH�RI�D�´JUDYHµ�GDQJHU�E\�

focusing exclusively on the subset of workers (the unvaccinated) most at risk from 

COVID-�����,I�LW�FRXOG��WKHQ�DOPRVW�DQ\�´VXEVWDQFHµ�RU�´DJHQWµ�FRXOG�EH�VDLG�WR�SRVH�D�

grave danger.  Peanut butter, for example, creates immense danger for individuals 

with severe allergies.  But surely OSHA could not justify a nationwide emergency 

standard regarding the workplace consumption of peanut butter on the ground that 

peanut butter creates a grave risk for this small subset of individuals.  Similarly here, 

even if OSHA could establish that unvaccinated HPSOR\HHV�IDFH�D�´JUDYHµ�GDQJHU��WKH�

Mandate would still be illegal because OSHA has not shown that employees in 

general face a grave danger from COVID-19.  (Conversely, OSHA cannot rely on 

purported harms from the virus to society at large³instead, it must home in on the 

risk presented in the workplace.  See App.A-50 (Larsen, J., dissenting).)  Because 

many elderly individuals are at the highest risk but also retired, population-wide 
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statistics cannot prove a grave danger to the workforce.  The States address this point 

in greater depth below, when addressing whether the MDQGDWH�LV�´QHFHVVDU\�µ� 

In the end, the Mandate is nothing more than a pretext for increasing the 

number of vaccinated Americans.  See App.B-38 (Bush, J., dissenting from the denial 

of initial hearing en banc).  The White House Chief of Staff thinks so.  He publicly 

HQGRUVHG��RQ�7ZLWWHU��WKH�YLHZ�WKDW�26+$·V�´YD[[�PDQGDWH�«�LV�WKH�XOWLPDWH�ZRUN-

DURXQG� IRU� WKH� )HGHUDO� JRYW� WR� UHTXLUH� YDFFLQDWLRQV�µ� �BST, 17 F.4th at 612 n.13 

�FLWDWLRQ�DQG�HPSKDVLV�RPLWWHG����´,Q�UHYLHZLQJ�DJHQF\�SURQRXQFHPHQWV��FRXUWV�QHHG�

QRW�WXUQ�D�EOLQG�H\H�WR�WKH�VWDWHPHQWV�RI�WKRVH�LVVXLQJ�VXFK�SURQRXQFHPHQWV�µ��Id. at 

614; see also 'HS·W�RI�&Rmmerce v. New York, 139 S. Ct. 2551, 2574 (2019).  Otherwise, 

FRXUWV�ZRXOG�EH�PDGH�´WR�H[KLELW�D�QDLYHWp�IURP�ZKLFK�RUGLQDU\�FLWL]HQV�DUH�IUHH�µ��

'HS·W�RI�&RP�, 139 S. Ct. at 2575 (quotation omitted). 

7KDW�SULQFLSOH�DSSOLHV�ZLWK�VSHFLDO�IRUFH�KHUH��ZKHUH�WKH�DJHQF\·V�DFWLRQV�DUH�

inconsistent with its warnings of grave danger.  If OSHA really believed that COVID-

��� VDWLVILHG� WKH� ´JUDYH� GDQJHUµ� VWDQGDUG��ZKDW� FRXOG� SRVVLEO\� MXVWLI\� OLPLWLQJ� WKH�

Vaccine Mandate to companies with 100 or more employees?  OSHA says it chose this 

number because the ageQF\�´LV�OHVV�FRQILGHQW�WKDW�VPDOOHU�HPSOR\HUVµ�FDQ�LPSOHPHQW�

WKH�VWDQGDUG·V�UHTXLUHPHQWV�´ZLWKRXW�XQGXH�GLVUXSWLRQ�µ�����)HG��5HJ��DW�������  It 

is inconceivable that OSHA would take administrative ease into account in deciding 

whether small businesses must protect their employees from a risk³exposure to a 

highly lethal gas, for example³that was truly ´JUDYH�µ  See App.B-27²B-28 (Sutton, 

C.J., dissenting from the denial of initial hearing en banc). 
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b.  7KH�6L[WK�&LUFXLW·V�GLVFXVVLRQ�RI�´JUDYH�GDQJHUµ�LJQRUHs all of this.  Indeed, 

one would be excused for mistaking its opinion for the Vaccine Mandate itself.  The 

PDMRULW\·V�SULPDU\�PRGH�RI�DUJXPHQW�FRQVLVWV�RI�TXRWLQJ�WKH�9DFFLQH�0DQGDWH·V�ILQG�

ings regarding the illnesses and deaths that COVID-19 has caused.  App.A-22²25.  

But all this does is prove a point not in dispute:  no serious person denies that COVID-

���LV�GDQJHURXV���7KH�TXHVWLRQ�LV�ZKHWKHU�WKDW�GDQJHU�DPRXQWV�WR�D�´JUDYHµ�GDQJHU 

to workers���2Q�WKDW��WKH�PDMRULW\�KDV�OLWWOH�WR�VD\���,W�QHYHU�DGGUHVVHV�26+$·V�RZQ�

data showing that both vaccinated employees (whom OSHA concedes are not in grave 

danger) and unvaccinated individuals face low risks of death and serious illness if 

they contract COVID-19.  It never addresses the fact that WKH�JRYHUQPHQW·V�RZQ�GDWD�

DUH�LQFRQVLVWHQW�ZLWK�D�ILQGLQJ�RI�´JUDYHµ�GDQJHU�DFURVV�WKH�EURDG�VZHHS�RI�HPSOR\HHV�

the Mandate covers.  App.A-49 (Larsen, J., dissenting).  It accordingly never comes 

to grips with the UHDOLW\�WKDW��RQ�26+$·V�RZQ�WHOOLQJ��WKH�RQO\�ZRUNHUV�ZKR�IDFH�D�

JUDYH� GDQJHU� GR� VR� E\� ´FKRLFHµ³WKH\� KDYH�PDGH� D� ´SHUVRQDO�PHGLFDO� GHFLVLRQ� IRU�

WKHPVHOYHV�µ  App.B-30 (Sutton, C.J., dissenting from the denial of initial hearing en 

banc).  And it never addresses the fact that the vast majority of the American 

workforce is non-elderly, and thus faces a substantially lower risk.   

,W�LV�WUXH�HQRXJK�WKDW�FRXUWV�PXVW�SD\�VRPH�GHJUHH�RI�GHIHUHQFH�WR�DQ�DJHQF\·V�

expertise.  App.A-23 (majority op.); see also App.A-38 (Gibbons, J., concurring).  But 

LQ� WKLV� FRQWH[W�� DV� LQ� VR�PDQ\� RWKHUV�� ´deference does not imply abandonment or 

abdication of judicial review�µ��Miller-El v. Cockrell, 537 U.S. 322, 324 (2003).  Courts 

PXVW�� DW� WKH� YHU\� OHDVW�� ´inquire into whether OSHA ¶carried out [its] essentially 
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legislative task in a manner reasonable under the state of the record before [it].·µ  

Asbestos Info. Ass·n/N. Am., 727 F.2d at 421.  As the foregoing shows, it did not.  

6LPSO\�UHFLWLQJ�WKH�DJHQF\·V�findings and declaring them reasonable does not estab-

OLVK�RWKHUZLVH���7KDW�LV�DOO�WKH�6L[WK�&LUFXLW·V�RSLQLRQ�GRHV������ 

3. The Vaccine Mandate does not satisfy the Emergency 
3URYLVLRQ·V�QHFHVVLW\�UHTXLUHPHQW 

a.  The Emergency Provision forbids the issuance of emergency temporary 

VWDQGDUGV�H[FHSW�LQ�FDVHV�ZKHUH�WKH\�DUH�´QHFHVVDU\�µ�����8�6�&�������F�������7KXV��

OSHA must show not just that the emergency standard is a good idea or effective, 

but also that the agency has little practical choice except to regulate without first 

VXEMHFWLQJ� LWV� UHJXODWLRQ� WR�QRWLFH� DQG�SXEOLF� FRPPHQW�� �7KDW� LV�ZKDW� ´QHFHVVDU\µ�

PHDQV���´QHHGHG�IRU�VRPH�SXUSRVH�RU�UHDVRQ��HVVHQWLDO�µ  %ODFN·V�/DZ�'LFWLRQDU\�1241 

(11th ed. 2019); accord App.B-19²B-20  (Sutton, C.J., dissenting from the denial of 

initial hearing en banc).  This necessity requirement, which is more demanding than 

WKH� ´UHDVRQDEO\� QHFHVVDU\� RU� DSSURSULDWHµ� VWDQGDUG� DSSOLFDEOH� WR� PRVW� 26+$�

regulations, 29 U.S.C. §652(8); VHH� DOVR� ,QGXV�� 8QLRQ� 'HS·W��� $)/-CIO v. Am. 

Petroleum Inst.������8�6�������������������VKRZV�WKDW�´&RQJUHVV�LQWHQGHG�D�FDUHIXOO\�

UHVWULFWHG�XVH�RI�WKH�HPHUJHQF\�WHPSRUDU\�VWDQGDUG�µ�)OD��3HDFK�*URZHUV�$VV·Q��,QF��

Y��8��6��'HS·W�RI�/DE�, 489 F.2d 120, 130 n.16 (5th Cir. 1974). 

*LYHQ�WKH�PHDQLQJ�RI�´QHFHVVDU\�µ�RQH�SUREOHP�IRU�26+$�VWDQGV�RXW�LPPHGL�

ately:  the Vaccine Mandate never finds that its requirements qualify as ´QHFHVVDU\µ�

in the relevant sense���,QVWHDG�RI�FRQFOXGLQJ�WKDW�WKH�0DQGDWH�ZDV�´indispensable to 

DGGUHVV� D� JUDYH� GDQJHU�µ� WKH� 9DFFLQH�0DQGDWe explains why its terms would be 
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´EHQHILFLDO�WR�SURWHFW�ZRUNHUV�DQG�VRFLHW\�DV�D�ZKROH�µ��$SS�B-20 (Sutton, C.J., dis-

senting from the denial of initial hearing en banc).  The absence of any such finding 

is a fatal defect.  Because courts may not uphold agency actions based on reasons the 

agency never gave, SEC v. Chenery Corp., 318 U.S. 80, 87 (1943), and because the 

Vaccine Mandate nowhere says that it is essential or indispensable to (rather than 

useful for) arresting a workplace danger, the Vaccine Mandate is unsupported and 

thus invalid. 

Even if OSHA had declared the Mandate indispensable, however, that finding 

would not survive the slightest scrutiny.  For one thing, because vaccines have be-

come freely available to all workers who want them, the government need not 

mandate vaccines to make workers safe³workers can elect to take vaccines or not, 

and those who do will, as OSHA concedes, free themselves IURP�DQ\�´JUDYHµ�GDQJHU�  

It is hard to claim that a mDQGDWH�LV�QHFHVVDU\�´WR�SURWHFW�XQYDFFLQDWHG�working peo-

ple IURP�WKHPVHOYHVµ�ZKHQ�WKRVH�VDPH�ZRUNHUV�FRXOG�REWDLQ�D�YDFFLQH�IRU�IUHH�ZKHQ�

ever they like.  App.B-23 (Sutton, C.J., dissenting from the denial of initial hearing 

en banc). 

The 0DQGDWH·V�remarkable breadth also defeats any claim to necessity.  With 

the Vaccine Mandate, OSHA irrationally requires the same thing of every covered 

workplace and worker.  This means that workers who are significantly spaced out 

whenever they are inside (in a warehouse or garage or barn, for example) are treated 

the same as employees bunched together in close, poorly ventilated quarters.  BST, 

17 F.4th at 615.  And it means that the Vaccine Mandate unnecessarily applies even 
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to workers who have acquired natural immunity.  Id.; Attachment A-1, Indiana·V�6WD\�

Mtn, Decl. of Dr. Bhattacharya, Doc.150, ¶23 (6th Cir.). 

OSHA gave no consideration to a more narrowly tailored mandate.  And there 

were obvious options available to it.  ´7KH�UHFRUG�GRHV�QRW�VKRZ�WKDW�IXOO�YDFFLQDWLRQ�

or weekly testing is necessary on top of aµ�PDVN�PDQGDWH�´WDLORUHGµ�WR�SDUWLFXODU�LQ�

dustries and environments.  App.B-21 (Sutton, C.J., dissenting from the denial of 

initial hearing en banc����26+$�´FRXOG�Iocus any requirements on the workers most 

at risk³those over 65, those with pre-existing conditions most vulnerable to the vi-

rus,µ�and so on.  Id���´7KH�6HFUHWDU\�FRXOG�FUHDWH�H[HPSWLRQV�IRU�WKRVH�OHDVW�DW�ULVN��

say cohorts from age 18 to 49, a population range that faces healthcare risks from 

COVID-���DW�URXJKO\�WKH�VDPH�OHYHO�DV�WKH�6HFUHWDU\·V�RZQ�DVVHVVPHQW�RI�ZKDW�LV�QRW�

D�JUDYH�ULVN��ZLWK�VRPH�VOLJKWO\�DERYH�DQG�VRPH�VOLJKWO\�EHORZ�µ��Id. (citing 86 Fed. 

Reg. at 61,434).  ´Or the Secretary could impose requirements that account for the 

many environments in which Americans ZRUN�µ��Id���´%XW�WKDW�LV�QRW�ZKDW�WKH�UXOH�

GRHV�µ��Id���,QVWHDG��LW�LPSRVHV�D�XQLIRUP�DSSURDFK�RQ�´��RXW�RI���SULYDWH-sector em-

ployees in America, in a workforce as diverse as the coXQWU\�LWVHOI�µ��BST, 17 F.4th at 

615.  That is the anthesis of a showing of necessity. 

OSHA confuses necessity with efficacy.  It trumpets the effectiveness of 

vaccines and masks, but it does little to explain why these specific measures are 

required to address the threat.  Wearing a hazmat suit, for instance, might be an 

effective way to stem the spread of COVID-19.  But no one would suggest that such a 

VWHS�LV�´QHFHVVDU\µ�WR�HVWDEOLVK�D�VDIH�ZRUNSODFH���7KH�DJHQF\�QHHGV�WR�WLH�WKH�JUDYLW\�
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of the threat to the aggressiveness of the required measures and establish that no 

meaningfully less-restrictive means would suffice.  It has not done that.   

,Q�WKH�HQG��26+$�FDQQRW�SURYH�WKDW�LWV�0DQGDWH�LV�´QHFHVVDU\µ�WR�FRQIURQW�D�

´JUDYHµ� ULVN�ZKHQ�� � ���� ´WKH�NH\ population group at risk from COVID-19³the el-

derly³LQ�WKH�PDLQ�QR�ORQJHU�ZRUNVµ������´PHPEHUV�RI�WKH�ZRUNLQJ-age population at 

risk³the unvaccinated³have chosen for themselves to accept the risk and any risk 

LV�QRW�JUDYH�IRU�PRVW�LQGLYLGXDOV�LQ�WKH�JURXSµ��DQG�����´WKH�UHPDLQLQJ�JURXS³the 

vaccinated³GRHV�QRW�IDFH�D�JUDYH�ULVN�E\�>26+$·V@�RZQ�DGPLVVLRQ��HYHQ�LI�WKH\�ZRUN�

ZLWK�XQYDFFLQDWHG�LQGLYLGXDOV�µ��$SS�B-7 (Sutton, C.J., dissenting from the denial of 

initial hearing en banc����́ &RXQWOHVV�OHVVHU�DQG�PRUe focused measures were available 

WR�WKH�6HFUHWDU\�µ��Id���6R�D�´EOXQW�QDWLRQDO�YDFFLQH�PDQGDWH�IRU����PLOOLRQV�ZRUNHUV�

ZLWK�OLWWOH�UHJDUG�WR�WKH�UHOHYDQW�HPSOR\PHQW�FLUFXPVWDQFHV�«�ZDV�QRW�QHFHVVDU\µ�LQ�

the sense demanded by the Emergency Provision.  Id.  

b.  The Sixth Circuit recognized WKDW�D�´QHFHVVDU\µ�VWDQGDUG�LV�RQH�´HVVHQWLDO�

WR�UHGXFLQJ�WKH�JUDYH�GDQJHUµ�LQ�TXHVWLRQ���$SS�$-25.  Yet it denied that a standard 

PXVW�EH�´LQGLVSHQVDEOHµ�to qualify as ´essential�µ��$SS�$-25²A-26 (quoting App.A-44 

(Larsen, J., dissenting)).  This makes little sense, as the words are synonyms.  It 

appears the Circuit was equivocating³claiming to require a showing of necessity 

while actually applying an efficacy standard.  App.A-45 (Larsen, J., dissenting).  

Though it never quite says so expressly, it seemingly accepted the proposition that, 

as long as the standard will work reasonably well, it need not be tailored to any mean-

ingful degree.  Id.; accord App.A-26²31.  For example, although it incorrectly excuses 
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26+$·V�IDLOXUH�WR�´DFFRXQW�IRU�WKH�PDQ\�HQYLURQPHQWV�LQ�ZKLFK�$PHULFDQV�ZRUN�µ�

App.B-30 (Sutton, C.J., dissenting from the denial of initial hearing en banc); see 

App.A-����PDMRULW\�RS����LW�QHYHU�HYHQ�DGGUHVVHV�26+$·V�IDLOXUH�WR�FRQVLGHU�OHVV�UH�

strictive measures��VXFK�DV�D�´WDLORUHG�PDVN�PDQGDWH�µ�$SS�%-21 (Sutton, C.J., dis-

senting from the denial of initial hearing en banc).  Based on its flawed understanding 

of the phrase ´QHFHVVDU\�µ�DQG�EDVHG�RQ�HYLGHQFH�VKRZLQJ�WKDW�WKH�9DFFLQH�0DQGDWH�

might be effective at stopping the spread of COVID-19 at worksites, the Sixth Circuit 

found the necessity requirement satisfied.  Since the premise was flawed³´QHFHV�

VDU\µ�GRHV�QRW�PHDQ�´XQQHFHVVDU\�EXW�HIIHFWLYHµ³the argument fails.  (And the ma-

jority never does get around to addressing the Chenery problem discussed above.  See 

also App.A-45 (Larsen, J., dissenting).) 

4. The FKDOOHQJHG�VWDQGDUG�LV�QRW�D�´WHPSRUDU\µ�UHVSRQVH�WR�
an ´HPHUJHQF\µ� 

7KH� (PHUJHQF\� 3URYLVLRQ� HPSRZHUV� 26+$� WR� LVVXH� ´emergency temporary 

standard>V@�µ���9 U.S.C. §655(c).  But the Mandate does not qualify as a ´WHPSRUDU\µ�

standard, and it did not issue LQ�UHVSRQVH�WR�DQ�´HPHUJHQF\µ�LQ�WKH�UHOHYDQW�VHQVH�  

See App.B-21²B-23 (Sutton, C.J., dissenting from the denial of initial hearing en 

banc).   

a.  Begin with the lack of any emergency.  ́ :KHWKHU�RQH�ORRNV�WR�WKH�6HFUHWDU\·V�

strongly encouraged preference (vaccinate) or discouraged alternative (test and wear 

D�PDVN���LW�LV�GLIILFXOW�WR�XQGHUVWDQG�KRZ�RQ�1RYHPEHU����������DQ�¶HPHUJHQF\·�VXG�

denly took hold requiring the imposition of a vaccine-or-test mandate by January 4, 

�����µ��Id. at B-22.  0DVNV�´DUH�QRW�D�QHZ�LGHDµ³WKH\�´KDYH�EHHQ�D�SURWHFWLYH�WRRO�
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from the outset.µ  Id���´*LYHQ�WKH�ZLGH�DYDLODELOLW\�RI�WKLV�RSWLRQ�VLQFH�WKH�EHJLQQLQJ�µ�

and given that today ´IHZHU�SHRSOH�IDFH�OHWKDO�ULVNV�IURP�&29,'-���µ�WKH�YLHZ�WKDW�a 

test-and-mask requirement is now required to respond WR�DQ�´HPHUJHQF\µ�´VXFNV�WKH�

FRQFHSW�GU\�RI�PHDQLQJ�µ� � Id�� �$QG�ZKLOH�YDFFLQHV�DUH� ´QHZHU�µ� WKH\� ´KDUGO\�DUH�D�

UHYHODWLRQ�µ��Id.  Anyway, their LQWURGXFWLRQ�ZRXOG�VHHP�WR�UXQ�FRXQWHU�WR�26+$·V�

DUJXPHQW���6LQFH�WKH�YDFFLQHV�´alleviate the health risks from the pandemic rather 

than make them worse,µ the case for an emergency would appear lesser not greater.  

Id.  What is the emergency that called for this standard to issue in late 2021"��´:K\�

QRZ"µ��Id. 

(YHQ�LI�WKHUH�ZHUH�DQ�HPHUJHQF\��D�YDFFLQH�PDQGDWH�LV�QRW�´WHPSRUDU\µ�LQ�DQ\�

relevant sense.  Id.  Those who vaccinate will be vaccinated for good.  While it is true 

that the Mandate will oQH�GD\�H[SLUH��WKDW�KDUGO\�PDNHV�WKH�0DQGDWH·V�HIIHFWV�WHP�

porary.  To argue otherwise would ´FRQYH\�FRQVLGHUDEOH�LQVHQVLWLYLW\�WR�WKRVH�ZKR��

IRU�UHDVRQV�RI�WKHLU�RZQ��DUH�UHOXFWDQW�WR�UROO�XS�WKHLU�VOHHYHV�µ��Id���´%\�DQ\�PHDVXUH��

a vaccine injection is noW�WHPSRUDU\�µ��Id.  ´$�YDFFLQH�PD\�QRW�EH�WDNHQ�RII�ZKHQ�WKH�

ZRUNGD\�HQGV��DQG�LWV�HIIHFWV��XQOLNH�WKLV�UXOH��ZLOO�QRW�H[SLUH�LQ�VL[�PRQWKV�µ��App.A-

51 (Larsen, J., dissenting). 

b.  The Sixth Circuit majority did not address the non-temporary nature of 

YDFFLQDWLRQ���,W�GLG�DGGUHVV�WKH�´HPHUJHQF\µ�UHTXLUHPHQW���,W�VWUHVVHG�WKDW��HYHQ�LI�

26+$�VKRXOG�KDYH�DFWHG�VRRQHU��LW�ZRXOG�RQO\�´FRPSRXQG>@�WKH�FRQVHTXHQFHV�RI�WKH�

$JHQF\·V�IDLOXUH�WR DFWµ�WR�KROG�WKDW�´EHFDXVH�26+$�GLG�QRW�DFW�SUHYLRXVO\�LW�FDQQRW�

do so QRZ�µ��$SS�$-19 (quotation omitted).  But the States are not making an estoppel 
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DUJXPHQW���,QVWHDG��WKH\�DUH�SRLQWLQJ�WR�26+$·V�WUHPHQGRXV�GHOD\³and, in particu-

lar, its decision to do nothing until long after vaccines became widely available³as 

HYLGHQFH� WKDW� WKHUH� LV�QRW�DW�SUHVHQW�DQ\� ´HPHUJHQF\µ� FDOOLQJ�RXW� IRU�DFWLRQ�� �7KH�

evidence of pretext, which the Sixth Circuit never addressed, casts further doubt on 

DQ\�´HPHUJHQF\µ�ILQGLQJ��� 

The Sixth Circuit also noted that OSHA identified an increased return to the 

workplace, along with the rise of Delta and other variants, as establishing an emer-

gency.  Id.  People are returning to work because the situation is safer than it was³

so that, if anything, suggests any emergency is waning.  True, there are variants.  

But there always will be, as that is the nature of viruses.  (OSHA has never claimed 

that vaccines will wipe the virus off the face of the Earth.)  If that were enough to 

prove an emeUJHQF\��LW�ZRXOG�SRUWHQG�DQ�LQGHILQLWH�HPHUJHQF\���$QG�LI�́ human nature 

and history teach anything, it is that civil liberties face grave risks when governments 

proclaim indefinite states of emergency.µ��Does 1²3 v. Mills, 142 S. Ct. 17, 21 (2021) 

(Gorsuch, J., dissenting from the denial of application for injunctive relief). 

5. The major-questions doctrine, the federalism canon, and 
the constitutional-GRXEW�FDQRQ�UHTXLUH�WKH�6WDWHV·�UHDGLQJ 

Three interpretive principles require the Court to resolve any lingering 

DPELJXLW\�LQ�WKH�6WDWHV·�IDYRU��� 

a. Major-Questions Doctrine 

The major-TXHVWLRQV�GRFWULQH�FRPSHOV�WKH�6WDWHV·�UHDGLQJ���BST, 17 F.4th at 

617²18; id. at 619 (Duncan, J., concurring); App.B-13 (Sutton, C.J., dissenting from 

the denial of initial hearing en banc)�� � 7KLV� GRFWULQH� UHTXLUHV� ´&RQJUHVV� WR� VSHDN�
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clearly if it wishes to assign to an agency decisions of vast economic and political 

VLJQLILFDQFH�µ��Util. Air, 573 U.S. at 324 (quotation omitted); see also Realtors, 141 S. 

Ct. at 2489.  The question whether Congress can conscript employers into serving as 

the muscle behind a mandate aimed at regulating private healthcare decisions 

certainly fits the bill.  If Congress wanted to grant such immense power to an agency, 

it would have been much clearer about its intention to do so.  See Realtors, 141 S. Ct. 

at 2489; App.B-13 (Sutton, C.J., dissenting from the denial of initial hearing en banc).  

7KH� GRFWULQH·V� DSSOLFDWLRQ� LV� HVSHFLDOO\� FOHDU in light of the unprecedented 

nature of the Vaccine Mandate���´:KHQ�Dn agency claims to discover in a long-extant 

statute an unheralded power to regulate a significant portion of the American 

HFRQRP\��>FRXUWV@�W\SLFDOO\�JUHHW� LWV�DQQRXQFHPHQW�ZLWK�D�PHDVXUH�RI�VNHSWLFLVP�µ��

Util. Air, 573 U.S. at 324 (quotation omitted).  Yet OSHA has never issued any re-

motely comparable rule in all its history.  App.B-14 (Sutton, C.J., dissenting from the 

denial of initial hearing en banc).  Its inaction is not likely the product of self-re-

straint.  Agencies consist of government officials, and government officials tend to 

test the limits of their authority.  That is why our Constitution divides power between 

the branches, see 7KH�)HGHUDOLVW�1R������0DGLVRQ���S������&RRNH��HG����������DQG�´ZK\�

Lord Acton did not say ¶Power tends to purify,·µ Planned Parenthood of Se. 

Pennsylvania v. Casey, 505 U.S. 833, 981 (1992) (Scalia, J., concurring in the judg-

ment in part and dissenting in part).  Here, DV�LV�VR�RIWHQ�WKH�FDVH��D�́ ODFN�RI�KLVWRULFDOµ�

precedent implies a lack of authority.  Free Enter. Fund, 561 U.S. at 505 (quotation 

omitted). 
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OSHA has never denied that this case presents a major question.  It has in-

stead argued that the Emergency Provision unambiguously empowered the agency to 

issue the Vaccine Mandate.  The Sixth Circuit majority agreed.  See App.A-16.  For 

all the reasons laid out above, that argument cannot be taken seriously.  The same 

could be said of its DUJXPHQW�WKDW�WKH�9DFFLQH�0DQGDWH�´LV�QRW�DQ�HQRUPRXV�H[SDQ�

VLRQ�RI�>26+$·V@�UHJXODWRU\�DXWKRULW\�µ��$SS�$-�����´26+$�KDV�QHYHU�Lssued an emer-

JHQF\�VWDQGDUG�RI�WKLV�VFRSH�µ��$SS�$-����/DUVHQ��-���GLVVHQWLQJ����´(DFK�RI�>WKH�0DQ�

GDWH·V@�IHZ�SUHGHFHVVRUV�DGGUHVVHG�GLVFUHWH�SUREOHPV�LQ�SDUWLFXODU�LQGXVWULHV�µ� � Id. 

�FROOHFWLQJ�H[DPSOHV����:LWK�WKH�9DFFLQH�0DQGDWH��KRZHYHU��26+$�´FODLPV�Duthority 

to impose a vaccinate-or-test PDQGDWH�DFURVV�¶DOO�LQGXVWULHV·�RQ����PLOOLRQ�$PHULFDQV�

(26 million unvaccinated) in response to a global pandemic that has been raging for 

QHDUO\�WZR�\HDUV�µ��Id.  (quoting 86 Fed. Reg. at 61424).  And, most critical of all, the 

Vaccine Mandate purports to regulate private healthcare decisions, rather than 

workplace safety alone.  That is unprecedented. 

b. Federalism canon 

According to the federalism canon, Congress must ́ HQDFW�H[FHHGLQJO\�FOHDU�ODQ�

guage if it wishes to VLJQLILFDQWO\�DOWHU�WKH�EDODQFH�EHWZHHQ�IHGHUDO�DQG�VWDWH�SRZHU�µ��

Realtors, 141 S. Ct. at 2489 (quotation omitted).  This clear-statement rule functions 

much like the major-TXHVWLRQV�GRFWULQH��UHTXLULQJ�&RQJUHVV�WR�´VSHDN�XQHTXLYRFDOO\µ�

if it means for the federal government to assume powers traditionally wielded by 

States.  App.B-14 (Sutton, C.J., dissenting from the denial of initial hearing en banc).  

7KH�FDQRQ�DSSOLHV�KHUH�EHFDXVH� ´WKH�6WDWHV��QRW� WKH�)HGHUDO�*RYHUQPHQW��DUH� WKH�
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traditional sources oI�DXWKRULW\�RYHU�VDIHW\��KHDOWK��DQG�SXEOLF�ZHOIDUH�µ��Id.; accord 

App.B-33 (Bush, J., dissenting from the denial of initial hearing en banc).   

If Congress wanted to empower OSHA to mandate vaccinations³and thus to 

´QXOOLI\�DOO�FRQWUDU\�VWDWH�DQG�ORFDO�UHJXODWLRQVµ�UHJDUGLQJ�YDFFLQHV³it needed to do 

so expressly.  App.B-6 (Sutton, C.J., dissenting from the denial of initial hearing en 

banc).  The Emergency Provision does not do so, as the foregoing shows.  

The Sixth &LUFXLW� GHQLHG� WKDW� LWV� UXOLQJ� FUHDWHV� DQ\� ´IHGHUDOLVP� FRQFHUQV�µ��

App.A-�����:K\�QRW"��%HFDXVH��DOWKRXJK�SXEOLF�KHDOWK�KDV�´WUDGLWLRQDOO\�EHHQ�a pri-

mary concern of state and local officials, Congress, in adopting the OSH Act, decided 

that the federal government would take the lead in regulating the field of occupa-

WLRQDO�KHDOWK�µ��Id. (quoting Farmworker Just. Fund v. Brock, 811 F.2d 613, 625 (D.C. 

Cir. 1987) (internal quotation marks omitted)).  But that argument is circular, be-

cause it assumes that the Act applies in these circumstances³that it applies to public 

health rather than occupational health.  The federalism canon suggests that it does 

not. 

c. Constitutional-doubt canon   

Statutes should be construed so as to avoid placing their constitutionality in 

doubt.  Crowell v. Benson, 285 U.S. 22, 62 (1932).  The Emergency Provision is 

unconstitutional, on two separate grounds, if it empowers OSHA to issue the Vaccine 

Mandate. 

Commerce Clause.   ThH�&RPPHUFH�&ODXVH��ZKLFK� HQWLWOHV�&RQJUHVV� ´>W@R�

UHJXODWH�&RPPHUFH�«�DPRQJ�WKH�VHYHUDO�6WDWHV�µ�8�6��&RQVW��DUW��,������FO�����LV�WKH�

only enumerated power that conceivably empowered Congress to enact the 
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Emergency Provision.  While courts have broadly conVWUXHG�WKH�&ODXVH·V�ODQJXDJH��

two limiting principles prove relevant here.  First, this Court ´always ha[s] rejected 

readings of the Commerce Clause and the scope of federal power that would permit 

&RQJUHVV�WR�H[HUFLVH�D�SROLFH�SRZHU�µ��United States v. Morrison, 529 U.S. 598, 618²

19 (2000) (quotation omitted).  Because Congress has no police power, and because 

regulating public health and safety is part of the police power, Jacobson v. 

Massachusetts, 197 U.S. 11, 24²25 (1905), the Commerce Clause gives Congress no 

power to regulate public health and safety.  Second, the Commerce Clause does not 

permit the regulation of private inactivity, such as the decision not to purchase health 

insurance.  NFIB v. Sebelius, 567 U.S. 519, 557²58 (2012) (op. of Roberts, C.J.).   

If the Emergency Provision authorizes the Vaccine Mandate, it runs afoul of 

both limits.  First, the Vaccine Mandate is a public-health regulation:  it regulates 

private healthcare decisions by making life harder for citizens who refuse to care for 

themselves in the federally approved manner.  Second, the Vaccine Mandate 

regulates private inactivity:  those who fail to vaccinate will either be fired or forced 

to obtain expensive weekly testing.   

The Sixth Circuit concluded that, because the Vaccine Mandate requires 

employers to enforce its terms, the Vaccine Mandate simply regulates the economic 

activity of employers engaged in commerce, not the inactivity of citizens or the public 

health.  See App.A-32²33.  7KDW� JORVV� RQ� WKH�0DQGDWH·V� RSHUDWLRQ� LV� FUHDWLYH� EXW�

unavailing.  The Mandate regulates private inactivity by requiring employers to 

HQIRUFH�WKH�0DQGDWH·V�WHUPV�LQ�UHVSRQVH�WR�HPSOR\HHV·�SULYDWH�LQDFWLYLW\³namely, 
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the decision not to vaccinate.  That constitutes an impermissible regulation of private 

inactivity.  To illustrate, remember that Congress cannot, under the Commerce 

Clause, make individuals buy health insurance.  NFIB, 567 U.S. at 558 (op. of 

Roberts, C.J.).  No court would permit Congress to evade that rule by passing a law 

forbidding employers from retaining uninsured employees.  That hypothetical law, 

just like the requirement to buy health insurance at issue in NFIB, would regulate 

private inactivity.  So does the Vaccine Mandate.  App.B-37  n.2 (Bush, J., dissenting 

from denial of initial hearing en banc).  

Nondelegation doctrine.  26+$·V�EURDG�UHDGLQJ�RI�WKH�(PHUJHQF\�3URYLVLRQ�

would turn the statute into an unconstitutional delegation of legislative authority.  

´>$@� VWDWXWRU\� GHOHJDWLRQµ� RI� SROLF\PDNLQJ� SRZHU� ´LV� FRQVWLWXWLRQDO� DV� ORQJ� DV�

Congress lays down by legislative act an intelligible principle to which the person or 

ERG\�DXWKRUL]HG�WR�H[HUFLVH�WKH�GHOHJDWHG�DXWKRULW\�LV�GLUHFWHG�WR�FRQIRUP�µ��Gundy v. 

United States, 139 S. Ct. 2116, 2123 (2019) (quotation and alterations omitted).  In 

other words, when Congress empowers an agency to regulate, it must enact ´VSHFLILF�

UHVWULFWLRQVµ�WKDW�́ PHDQLQJIXOO\�FRQVWUDLQ>@µ�WKH�DJHQF\·V�H[HUFLVH�RI�DXWKRULW\���Touby 

v. United States, 500 U.S. 160, 166²67 (1991).   

The Emergency Provision contains no intelligible principle if it is read to 

SHUPLW� WKH� 9DFFLQH� 0DQGDWH�� � 2Q� 26+$·V� UHDGLQJ�� DOO� YLUXVHV� DUH� ´DJHQWVµ� RU�

´VXEVWDQFHVµ� IRU� SXUSRVHV� RI� WKH� (PHUJHQF\� 3URYLVLRQ�� DQG� WKRVH� YLUXVHV� FDXVH� D 

´JUDYHµ�GDQJHU�ZKHQHYHU�WKH\�WKUHDWHQ�VHULRXV�KHDOWK�HIIHFWV�WR�HYHQ�D�VPDOO�VXEVHW�

of the overall population.  Read in that manner, the Emergency Provision empowers 
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OSHA to demand whatever measures it thinks are necessary in response to almost 

every remotely serious germ known to mankind.  That almost-limitless grant of 

authority contains no intelligible principle.    

B. The States and their citizens will be irreparably harmed without 
a stay 

Without a stay, the States will sustain three irreparable injuries.  

First, without the stay, OSHA will irreparably harm the States by intruding 

on their sovereign authority to enact and enforce policies that conflict with the 

Vaccine Mandate.  See 86 Fed. Reg. at 61406���$�6WDWH�´VXIIHUV�D�IRUP�RI�LUUHSDUDEOH�

LQMXU\µ�DQ\�WLPH�LW�LV�SUHYHQWHG�IURP�´HIIHFWXDWLQJµ�ODZV�´HQDFWHG�E\�UHSUHVHQWDWLYHV�

RI� LWV� SHRSOH�µ�  Maryland v. King, 567 U.S. 1301, 1303 (2012) (Roberts, C.J., in 

chambers); accord Abbott v. Perez, 138 S. Ct. 2305, 2324 (2018).  The Vaccine Mandate 

inflicts this type of harm.  IWV� SUHHPSWLYH� SROLF\� ZLOO� LQWHUIHUH� ZLWK� WKH� 6WDWHV·�

sovereign prerogative to develop vaccine policies best suited to their populations.  See, 

e.g., 2021 Tenn. Pub. Acts, 3d Extraordinary Sess., ch. 6 (to be codified at Tenn. Code 

Ann. §§14-2-101 to -103); 2021 W. Va. Pub. Acts, 3d Extraordinary Sess., ch. 32 (to be 

codified at W. Va. Code §16-3-4b); Idaho Code §39-9003.  

Second�� EHFDXVH� WKH� 9DFFLQH� 0DQGDWH� LQYDGHV� WKH� 6WDWHV·� FRQVWLWXWLRQal 

prerogatives, it necessarily causes irreparable harm.  Government actions that 

´threaten[] or «�impair[]µ constitutional rights necessarily cause irreparable injury.  

Elrod v. Burns, 427 U.S. 347, 373 (1976); accord Roman Cath. Diocese of Brooklyn, 

141 S. Ct. at 67; Melendres v. Arpaio, 695 F.3d 990, 1002 (9th Cir. 2012).  Because 

the Constitution empowers the States alone to regulate certain matters (including 
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public health), and because the Vaccine Mandate illegally invades this sphere of au-

thority, the Vaccine Mandate causes irreparable injury to the States.  See Abbott, 138 

S. Ct. at 2324 (federal court, by enjoining a constitutional state law, causes irrepara-

ble injury to the State). 

Third, some States will suffer irreparable harm from unrecoverable 

compliance costs.  The Occupational Safety and Health Act permits States to adopt 

State OSHA plans, ���8�6�&�������E���ZKLFK�DSSO\�́ WR�DOO�HPSOR\HHV�RI�SXEOLF�DJHQFLHV�

RI�WKH�6WDWH�DQG�LWV�SROLWLFDO�VXEGLYLVLRQV�µ������F�������6WDWHV�ZLWK�WKHVH�SODQV count 

as employers bound by the Mandate.  See 86 Fed. Reg. at 61462, 61506.  Thus, absent 

a stay, States with OSHA plans, just like all other covered employers, will be required 

WR�H[SHQG�PRQH\�FRPSO\LQJ�ZLWK�WKH�0DQGDWH·V�WHUPV���See App.B-30 (Sutton, C.J., 

dissenting from the denial of initial hearing en banc).  Plus, the States must enforce 

these plans against local companies.  Because the money expended enforcing State 

26+$�3ODQV�ZLOO� EH� XQUHFRYHUDEOH� LQ� OLJKW� RI� WKH� IHGHUDO� JRYHUQPHQW·V� VRYHUHLJQ�

immunity, those expenditures constitute irreparable harm.   

These are the irreparable harms that the States themselves will sustain absent 

a stay.  Many employees and private employers will sustain irreparable injuries, too.  

From the perspective of employees, the Vaccine Mandate imposes LPPHQVH�FRVWV���́ DQ�

LUUHYHUVLEOH�YDFFLQDWLRQ��XQFRPSHQVDWHG�WHVWLQJ�FRVWV�µ�DQG�D�´ORVW�MRE�µ�WR�QDPH�MXVW�

a few.  App.B-30 (Sutton, C.J., dissenting from the denial of initial hearing en banc).  

(PSOR\HUV��IRU�WKHLU�SDUW��IDFH�DQ�´HVWLPDWHG����ELOOLRQ�LQ�FRPSOLDQFH�FRVWV�µ��Id.  And 

´VPDOO�FRPSDQLHV��ZLWK�MXVW�RYHU�����ZRUNHUV�µ�ZLOO�IDFH�GLIILFXOWLHV�´FRPSHWLQJ�ZLWK�
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smaller companies who can attract workers disinterested in complying with the man-

GDWH�µ��Id.  Other petitioners will address these and other irreparable harms in more 

detail.  See also App.A-55²56 (Larsen, J., dissenting).  For that reason, the States will 

not belabor the issues in this brief. 

C. Staying the unlawful Vaccine Mandate will promote the public 
interest and will not substantially harm others  

If the Vaccine Mandate is illegal, staying it necessarily promotes the public 

interest.  7KH�´public interest lies in a correct application of the federal constitutional 

and statutory SURYLVLRQV�XSRQ�ZKLFK�WKH�FODLPDQWVµ�VHHN�UHOLHI��´DQG�XOWLPDWHO\�«�

XSRQ�WKH�ZLOO�RI�WKH�SHRSOH�«�EHLQJ�HIIHFWHG�LQ�DFFRUGDQFH�ZLWKµ�ODZ���Coal. to Def. 

Affirmative Action v. Granholm, 473 F.3d 237, 252 (6th Cir. 2006) (Sutton, J.) 

(quotation omitted).  And the Executive Branch cannot serve the public interest when 

it acts unlawfully.  Realtors, 141 S. Ct. at 2490.  To conclude otherwise would deprive 

Congress of WKH�SRZHU�WR�́ GHFLGH�ZKHWKHU�WKH�SXEOLF�LQWHUHVW�PHULWVµ�DQ�DJHQF\�DFWLRQ���

Id.  Along the same lines, enjoining an unlawful law or policy inflicts no legally cog-

nizable harm³that is why the public-interest and substantial-harm-to-others factors 

merge when the government is the defendant.  See Nken, 556 U.S. at 435.  Further, 

the Vaccine Mandate will cause harms to others and injure the public interest by 

undermining our federalist constitution.  While COVID-19 is a national problem, it 

LV�D�SUREOHP�WKDW�VWDWH�´ERUGHUV�DGG�WRROV�DQG�IOH[LELOLW\�IRU�IL[LQJ�µ��-HIIUH\�6��6XWWRQ��

Who Decides?  States as Laboratories of Constitutional Experimentation 5 (2021).  By 

blocking the States from adopting policies best suited to their populations, the 

Mandate prevents States from experimenting with the best ways to combat COVID-

Case: 21-7000     Document: 391-2     Filed: 12/18/2021     Page: 44 (47 of 169)



34 

19.  �´,W�LV�KDUG�Wo find harm to OSHA from delay, as it waited almost two years since 

the pandemic began, and nearly a year after vaccines became publicly available, to 

LVVXH�WKH�PDQGDWH�µ��$SS�$-56 (Larsen, J., dissenting)). 

OSHA claims that the Vaccine Mandate will save lLYHV�� � 26+$·V� RPLQRXV�

calculation³LW�VD\V�WKH�VWD\�FRVWV�SUHFLVHO\�´���OLYHV�DQG������KRVSLWDOL]DWLRQV�SHU�

day,µ 5HVSRQGHQWV·�(PHUJHQF\�0RWLRQ�WR�'LVVROYH�6WD\ at 41 No. 21-7000, Doc. 69 (6th 

Cir.)³LV�KDUG�WR�VTXDUH�ZLWK�WKH�DJHQF\·V�VOXJJLVKQHVV�LQ�SURPXOgating the Mandate 

DQG�LQ�VHHNLQJ�UHOLHI�IURP�WKH�)LIWK�&LUFXLW·V�VWD\�  (Remember, instead of immedi-

ately filing in this Court, OSHA waited eleven full days before filing in the Sixth 

Circuit a motion to dissolve the stay.)  Regardless, even if its calculation proves 

accurate, the government cannot violate the law in pursuing well-intentioned, or even 

critically important, policies.  See, e.g., Realtors, 141 S. Ct. at 2490; Boumediene v. 

Bush, 553 U.S. 723, 798 (2008); Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 

������������������´7KH�ODZV�DQG�&RQVWLWXWLRQ�DUH�GHVLJQHG�WR�VXUYLYH��DQG�UHPDLQ�LQ�

IRUFH��LQ�H[WUDRUGLQDU\�WLPHV�µ��Boumediene, 553 U.S. at 798.  That is why, even at 

the stay- or injunction-pending-appeal stage, this Court has refused to let 

governments violate the law in pursuit of pandemic-related policies³policies the 

government always insists will save lives.  See Realtors, 141 S. Ct. at 2490; Roman 

Cath. Diocese of Brooklyn v. Cuomo, 141 S. Ct. 63, 68 (2020) (per curiam). 

* 

´2QFH�EHIRUH��Ln the throes of another [far more severe] threat to the country, 

WKH�H[HFXWLYH�EUDQFK�FODLPHG�LW�QHHGHG�WR�VHL]H�FRQWURO�RI�WKH�FRXQWU\·V�VWHHO�PLOOV�DV�
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D�¶QHFHVVDU\·�PHDVXUH�WR�¶DYHUW�D�QDWLRQDO�FDWDVWURSKH�·µ��$SS�B-8 (Sutton, C.J., dis-

senting from the denial of initial hearing en banc) (quoting Youngstown Sheet & Tube, 

����8�6��DW��������´%XW�WKDW�WKUHDW��OLNH�WKLV�RQH��GLG�QRW�SHUPLW�WKH�VHFRQG�EUDQFK�WR�

DFW�ZLWKRXW�DXWKRUL]DWLRQ�IURP�WKH�ILUVW�µ��Id.  We can have a Constitution or we can 

have a congressionally unauthorized vaccine mandate.  We cannot have both. 

II. In the alternative, the Court should grant certiorari before judgment 
and decide this case on an expedited basis 

Instead of simply granting a stay, the Could should treat this application as a 

petition for a writ of certiorari before judgment and hear the case on the merits.  It is 

free to do so.  See Nken v. Mukasey, 555 U.S. 1042 (2008).  And the same considera-

tions that justify a stay would justify this Court in granting certiorari before judg-

ment.  Indeed, the reasoning in the IHGHUDO�JRYHUQPHQW·V� RZQ� recent petitions for 

certiorari before judgment justify granting immediate review here.  ´$�SHWLWLRQ�IRU�D�

writ of certiorari before judgment under 28 U.S.C. 2101(e) is an extraordinary rem-

HG\��EXW�WKH�LVVXHV�SUHVHQWHG�E\�>26+$·V@�H[WUDRUGLQDU\�>VWDQGDUG@�DUH�¶RI�VXFK�LP�

perative public importance as to justify deviation from normal appellate practice and 

to require immediate determinatLRQ� LQ�WKLV�&RXUW�·µ� �Application to Vacate Stay of 

Preliminary Injunction at 37, United States v. Texas, No. 21A85 (U.S., Oct. 18, 2021) 

(quoting Sup. Ct. R. 11); accord Petition for Writ of Certiorari Before Judgment at 13, 

Dep·t of Commerce, No. 18-966 (U.S., Jan. 25, 2019); Petition for Writ of Certiorari 

Before Judgment at 16, 'HS·W�RI�+RPHODQG�6HF��Y��5HJHQWV�WKH�8QLYHUVLW\�RI�&DO�, No. 

18-587 (Nov. 5, 2018).  )XUWKHU��ZLWKRXW�JUDQWLQJ�FHUWLRUDUL�EHIRUH� MXGJPHQW��´Whis 

Court would not be able to reviewµ� WKH� ´LPSRUWDQW�GLVSXWHµ� UHJDUGLQJ� WKH�9DFFLQH�
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0DQGDWH·V�OHJDOLW\�´until next Term at the earliest.µ� �3HWLWLRQ�IRU�&HUWLRUDUL�%HIRUH�

Judgment at 16, Dep·t of Commerce, No. 18-966; accord Application to Vacate Stay at 

38, Texas, No. 21A85.   

Having persuaded the Court to grant certiorari before judgment three times in 

recent years, each time in order to resolve an exceptionally important issue before 

the end of an already-underway Supreme Court term, the federal government cannot 

fairly object to WKLV�&RXUW·V�JUDQWLQJ�a writ of certiorari before judgment in this case.  

,Q� ODZ� DV� LQ� OLIH�� ´what is sauce for the goose is normally sauce for the gander.µ��

Heffernan v. City of Paterson, 578 U.S. 266, 136 S. Ct. 1412, 1418 (2016). 

III. The Court should issue an immediate administrative stay 

The States respectfully request an immediate administrative stay to the Vac-

FLQH�0DQGDWH·V�HQIRUFHPHQW���7KH�ILOLQJV�LQ�WKLV�FDVH��HYHQ�DW�WKH�VWD\-pending-review 

stage are likely to be voluminous.  A stay will ensure that the Court has adequate 

time to review those filings while simultaneously preventing the harm that would 

otherwise occur during the interim.  The Court should therefore enter an administra-

tive stay so as to maintain the status quo ante while the Court determines whether 

to grant a stay pending review, a writ of certiorari before judgment, or both.   

Issuing an administrative stay is particularly appropriate here, given that a 

stay had already been in place for weeks before the panel abruptly lifted it.  Requiring 

businesses to take steps to implement the MDQGDWH�QRZ�SHQGLQJ�WKLV�&RXUW·V�GHFLVLRQ�

would have significant destabilizing effects across the economy.   
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CONCLUSION 

The Court should stay the Vaccine Mandate pending review, grant certiorari 

before judgment, or both.     
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Washington, DC 20005 
tward@nahb.org 
 
Christopher David Wiest   
Law Office 
25 Town Center Boulevard, Suite 104 
Crestview Hills, KY 41017 
chris@cwiestlaw.com 
 
Kurtis T. Wilder  
Butzel Long 
150 W. Jefferson Avenue, Suite 100 
Detroit, MI 48226 
wilder@butzel.com 
 
Allison M. Zieve  

Case: 21-7000     Document: 391-2     Filed: 12/18/2021     Page: 63 (66 of 169)



 

Public Citizen Litigation Group 
1600 Twentieth Street, N.W.  
Washington, DC 20009 
azieve@citizen.org 
 
David Andrew Porter   
Kienbaum, Hardy, Viviano, Pelton & Forrest 
280 N. Old Woodward Avenue, Suite 400 
Birmingham, MI 48009 
dporter@khvpf.com 
 
Not electronically mailed to: 
 
Aaron Abadi      
82 Nassau Street 
Apartment 140  
New York, NY 10038 
 
Sent via USPS as only P.O. Box listed: 
 
Jefferson Downing  
Keating & O'Gara 
P.O. Box 82248  
Lincoln, NE 68501-2248 
jd@keatinglaw.com 
 
Jeffrey B. Dubner 
Democracy Forward Foundation 
P.O. Box 34553  
Washington, DC 20043 
jdubner@democracyforward.org 
 
Kris W. Kobach  
Alliance for Free Citizens 
P.O. Box 155  
Lecompton, KS 66050 
kkobach@gmail.com 
 
John Parham Murrill  
Taylor, Porter, Brooks & Phillips 
P.O. Box 2471  
Baton Rouge, LA 70801 
john.murrill@taylorporter.com 
 

Case: 21-7000     Document: 391-2     Filed: 12/18/2021     Page: 64 (67 of 169)



 

Randy Sue Rabinowitz  
Law Office 
P.O. Box 3769  
Washington, DC 20027 
randy@rsrabinowitz.net 
 

 
 
/s/ Benjamin M. Flowers    
BENJAMIN M. FLOWERS 
Ohio Solicitor General 
Counsel for Applicant 

Case: 21-7000     Document: 391-2     Filed: 12/18/2021     Page: 65 (68 of 169)



Appendix A

Case: 21-7000     Document: 391-2     Filed: 12/18/2021     Page: 66 (69 of 169)



 

RECOMMENDED FOR PUBLICATION 
Pursuant to Sixth Circuit I.O.P. 32.1(b) 

 
File Name: 21a0287p.06 

 
UNITED STATES COURT OF APPEALS 

 
FOR THE SIXTH CIRCUIT 

 
 

IN RE: MCP NO. 165, OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION, 
INTERIM FINAL RULE: COVID-19 VACCINATION AND TESTING; EMERGENCY 
TEMPORARY STANDARD 86 FED. REG. 61402. 
_________________________________________________________________ 

MASSACHUSETTS BUILDING TRADES COUNCIL, et al. (21-7000); BENTKEY 
SERVICES, LLC (21-4027); PHILLIPS MANUFACTURING & TOWER COMPANY, et 
al. (21-4028); COMMONWEALTH OF KENTUCKY, et al. (21-4031); ANSWERS IN 
GENESIS, INC. (21-4032); SOUTHERN BAPTIST THEOLOGICAL SEMINARY, et al. 
(21-4033); BST HOLDINGS, LLC, et al. (21-4080); REPUBLICAN NATIONAL 
COMMITTEE (21-4082); ASSOCIATED BUILDERS AND CONTRACTORS, INC., et al. 
(21-4083); MASSACHUSETTS BUILDING TRADES COUNCIL (21-4084); UNION OF 
AMERICAN PHYSICIANS AND DENTISTS (21-4085); ASSOCIATED GENERAL 
CONTRACTORS OF AMERICA, INC., et al. (21-4086); NATIONAL ASSOCIATION OF 
BROADCAST EMPLOYEES & TECHNICIANS, THE BROADCASTING AND CABLE 
TELEVISION WORKERS SECTOR OF THE COMMUNICATIONS WORKERS OF 
AMERICA, LOCAL 51, AFL-CIO (21-4087); STATE OF MISSOURI, et al. (21-4088); 
UNITED ASSOCIATION OF JOURNEYMEN AND APPRENTICES OF THE PLUMBING 
AND PIPE FITTING INDUSTRY OF THE UNITED STATES AND CANADA, AFL-CIO 
(21-4089); STATE OF INDIANA (21-4090); TANKCRAFT CORPORATION, et al. (21-
4091); NATIONAL ASSOCIATION OF HOME BUILDERS (21-4092); JOB CREATORS 
NETWORK, et al. (21-4093); UNITED FOOD AND COMMERCIAL WORKERS 
INTERNATIONAL UNION, AFL/CIO-CLC, et al. (21-4094); SERVICE EMPLOYEES 
INTERNATIONAL UNION LOCAL 32BJ (21-4095); MFA, INC., et al. (21-4096); 
STATE OF FLORIDA, et al. (21-4097); AFT PENNSYLVANIA (21-4099); DENVER 
NEWSPAPER GUILD, COMMUNICATIONS WORKERS OF AMERICA, LOCAL 37074, 
AFL-CIO (21-4100); DTN STAFFING, INC., et al. (21-4101); FABARC STEEL 
SUPPLY, INC., et al. (21-4102); MEDIA GUILD OF THE WEST, THE NEWS GUILD-
COMMUNICATIONS WORKERS OF AMERICA, AFL-CIO, LOCAL 39213 (21-4103); 
NATURAL PRODUCTS ASSOCIATION (21-4108); OBERG INDUSTRIES, LLC (21-
4112); BETTEN CHEVROLET, INC. (21-4114); TORE SAYS LLC (21-4115); 
KENTUCKY PETROLEUM MARKETERS ASSOCIATION, et al. (21-4117); AARON 
ABADI (21-4133), 

Petitioners, 
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UNITED STATES DEPARTMENT OF LABOR, OCCUPATIONAL SAFETY AND HEALTH 
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On Emergency Motion to Dissolve Stay. 

Multi-Circuit Petitions for Review from an Order of the U.S. Department of Labor,  
Occupational Safety and Health Administration, No. OSHA-2001-0007. 

 
Decided and Filed:  December 17, 2021 

Before:  GIBBONS, STRANCH, and LARSEN, Circuit Judges. 

_________________ 
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McCotter, BOYDEN GRAY & ASSOCIATES, Washington, D.C., for Job Creators Network 
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ATTORNEY GENERAL, Phoenix, Arizona, D. John Sauer, OFFICE OF THE MISSOURI 
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Matthew R. Miller, Robert Henneke, Chance Weldon, Nathan Curtisi, TEXAS PUBLIC 
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Campbell III, John P. Murrill, TAYLOR, PORTER, BROOKS, & PHILLIPS L.L.P., Baton 
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Bowman, Frank H. Chang, ALLIANCE DEFENDING FREEDOM, Washington, D.C., Ryan L. 
Bangert, Ryan J. Tucker, ALLIANCE DEFENDING FREEDOM, Scottsdale, Arizona, for 
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Schon, LEHOTSKY KELLER LLP, Washington, D.C., for Business Association Petitioners.  
Matthew J. Clark, ALABAMA CENTER FOR LAW AND LIBERTY, Birmingham, Alabama, 
for FabArc Steel Supply Petitioners.  J. Larry Stine, WIMBERLY, LAWSON, STECKEL, 
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SCHNEIDER & STINE, P.C., Atlanta, Georgia, for Associated Builders and Contractors 
Petitioners.  Jeffrey C. Mateer, Hiram S. Sasser III, David J. Hacker, Jeremiah G. Dys, Lea E. 
Patterson, Keisha T. Russell, FIRST LIBERTY INSTITUTE, Plano, Texas, for Answers in 
Genesis Petitioners.  David A. Cortman, John J. Bursch, Matthew S. Bowman, Frank H. Chang, 
ALLIANCE DEFENDING FREEDOM, Washington, D.C., Ryan L. Bangert, Ryan J. Tucker, 
ALLIANCE DEFENDING FREEDOM, Scottsdale, Arizona, Harmeet K. Dhillon, Ronald D. 
Coleman, Mark P. Meuser, Michael A. Columbo, DHILLON LAW GROUP INC., San 
Francisco, California, for Petitioner Bentkey Services.  Aaron Abadi, New York, New York, pro 
se.  ON AMICUS BRIEF:  Brianne Gorod, CONSTITUTIONAL ACCOUNTABILITY 
CENTER, Washington, D.C., Scott E. Rosenow WMC LITIGATION CENTER, Madison, 
Wisconsin, Catherine L. Strauss, ICE MILLER LLP, Columbus, Ohio, Sheng Li, NEW CIVIL 
LIBERTIES ALLIANCE, Washington, D.C., Emmy L. Levens, COHEN MILSTEIN SELLERS 
& TOLL PLLC, Washington, D.C., Rachel L. Fried, Jessica Anne Morton, Jeffrey B. Dubner, 
JoAnn Kintz, DEMOCRACY FORWARD FOUNDATION, Washington, D.C., Scott L. Nelson, 
Allison M. Zieve, PUBLIC CITIZEN LITIGATION GROUP, Washington, D.C., Michael T. 
Anderson, Adam C. Breihan, MURPHY ANDERSON PLLC, Washington, D.C., Deepak Gupta, 
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 STRANCH, J., delivered the opinion of the court in which GIBBONS, J., joined.  
GIBBONS, J. (pg. 38), delivered a separate concurring opinion.  LARSEN, J. (pp. 39±57), 
delivered a separate dissenting opinion. 

_________________ 

OPINION 
_________________ 

JANE B. STRANCH, Circuit Judge.  The COVID-19 pandemic has wreaked havoc 

across America, leading to the loss of over 800,000 lives, shutting down workplaces and jobs 

across the country, and threatening our economy.  Throughout, American employees have been 

trying to survive financially and hoping to find a way to return to their jobs.  Despite access to 

vaccines and better testing, however, the virus rages on, mutating into different variants, and 

SRVLQJ� QHZ� ULVNV�� � 5HFRJQL]LQJ� WKDW� WKH� ³ROG� QRUPDO´� LV� QRW� JRLQJ� WR� UHWXUQ�� HPSOR\HUV� DQG�

employees have sought new models for a workplace that will protect the safety and health of 

employees who earn their living there.  In need of guidance on how to protect their employees 

from COVID-19 transmission while reopening business, employers turned to the Occupational 

Safety and Health Administration (OSHA or the Agency), the federal agency tasked with 

assuring a safe and healthful workplace.  On November 5, 2021, OSHA issued an Emergency 
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Temporary Standard (ETS or the standard) to protect the health of employees by mitigating 

spread of this historically unprecedented virus in the workplace.  The ETS requires that 

employees be vaccinated or wear a protective face covering and take weekly tests but allows 

employers to choose the policy implementing those requirements that is best suited to their 

workplace.  The next day, the U.S. Court of Appeals for the Fifth Circuit stayed the ETS pending 

judicial review, and it renewed that decision in an opinion issued on November 12.  Under 

28 U.S.C. § 2112(a)(3), petitions challenging the ETS²filed in Circuits across the nation²were 

consolidated into this court.  Pursuant to our authority under 28 U.S.C. § 2112(a)(4), we 

DISSOLVE the stay issued by the Fifth Circuit for the following reasons.  

I.  BACKGROUND 

A.  26+$¶V�+LVWRU\�DQG�$XWKRULW\ 

Congress passed the Occupational Safety and Health Act of 1970 (OSH Act or the Act) 

DQG� HVWDEOLVKHG�26+$�³WR� DVVXUH� VDIH� DQG�KHDOWKIXO�ZRUNLQJ� FRQGLWLRQV� IRU� WKH� QDWLRQ¶V�ZRUN�

IRUFH� DQG� WR� SUHVHUYH� WKH� QDWLRQ¶V� KXPDQ� UHVRXUFHV�´� � $VEHVWRV� ,QIR�� $VV¶Q�1�� $P�� Y��

Occupational Safety & Health Admin., 727 F.2d 415, 417 (5th Cir. 1984).  It expressly found that 

³SHUVRQDO�LQMXULHV�DQG�LOOQHVVHV�DULVLQJ�RXW�RI�ZRUN�VLWXDWLRQV�LPSRVH�D�VXEVWDQWLDO�EXUGHQ�XSRQ��

and are a hindrance to, interstate commerce in terms of lost production, wage loss, medical 

H[SHQVHV��DQG�GLVDELOLW\�FRPSHQVDWLRQ�SD\PHQWV�´�����8�6�&��������D����26+$�LV�FKDUJHG�ZLWK�

HQVXULQJ� ZRUNHU� VDIHW\� DQG� KHDOWK� ³E\� GHYHORSLQJ� LQQRYDWLYH� PHWKRGV�� WHFKQLTXHV�� DQG 

DSSURDFKHV�IRU�GHDOLQJ�ZLWK�RFFXSDWLRQDO�VDIHW\�DQG�KHDOWK�SUREOHPV�´��Id. § 651(b)(5).  To fulfill 

WKDW� FKDUJH�� &RQJUHVV� DXWKRUL]HG� WKH� 6HFUHWDU\� RI� /DERU� �WKH� 6HFUHWDU\�� ³WR� VHW� PDQGDWRU\�

occupational safety and health standards applicable to businesses DIIHFWLQJ�LQWHUVWDWH�FRPPHUFH�´��

Id. ������E������ �$QG� LW� YHVWHG� WKH�6HFUHWDU\�ZLWK� ³EURDG�DXWKRULW\ . . . to promulgate different 

NLQGV�RI�VWDQGDUGV´�IRU�KHDOWK�DQG�VDIHW\�LQ�WKH�ZRUNSODFH���,QGXV��8QLRQ�'HS¶W��$)/-CIO v. Am. 

Petroleum Inst., 448 U.S. 607, 611 (1980) (plurality opinion); see, e.g., 1��$P�¶V�%OGJ��7UDGHV�

Unions v. Occupational Safety & Health Admin., 878 F.3d 271, 281 (D.C. Cir. 2017); United 

Steelworkers of Am., AFL-CIO-CLC v. Marshall, 647 F.2d 1189, 1202, 1311 (D.C. Cir. 1980); 

29 C.F.R. §§ 1910.141, 1926.51.   
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$Q� RFFXSDWLRQDO� VDIHW\� DQG� KHDOWK� VWDQGDUG� LV� RQH� WKDW� ³UHTXLUHV� FRQGLWLRQV�� RU� WKH�

adoption or use of one or more practices, means, methods, operations, or processes, reasonably 

necessary or appropriate to provide safe or healthfXO� HPSOR\PHQW� DQG�SODFHV�RI� HPSOR\PHQW�´��

29 U.S.C. § �������� �%HIRUH� JRLQJ� LQWR� HIIHFW�� 26+$¶V� VWDQGDUGV�PXVW� XQGHUJR� D� QRWLFH-and-

comment period for 30 days, during which time anyone who objects to the standard may request 

a public hearing.  Id. § 655(b)(2)±(3).  Within 60 days from the end of the notice-and-comment 

period, the Secretary must either publish the standard or decline to issue the standard.  Id. 

§ 655(b)(4).  The Secretary has set standards that affect workplaces across the country in a wide 

range of categories, including sanitation, air contaminants, hazardous materials, personal 

protective equipment, and fire protection.  See National Consensus Standards and Established 

Federal Standards, 36 Fed. Reg. 10,466 (May 29, 1971).  

In emergency cirFXPVWDQFHV�� 26+$� ³VKDOO´� SURPXOJDWH� DQ� ³HPHUJHQF\� WHPSRUDU\�

VWDQGDUG´�WKDW�WDNHV�³LPPHGLDWH�HIIHFW�´�����8�6�&��������F�������(PHUJHQF\�WHPSRUDU\�VWDQGDUGV�

do not displace notice-and-FRPPHQW�UHTXLUHPHQWV��UDWKHU��WKH�(76�VHUYHV�DV�WKH�³SURSRVHG�UXOH�´�

and OSHA must proceed over the course of six months with the notice-and-comment procedures 

of a normal OSHA standard.  Id. § 655(c)(2), (3).  At the end of that period, the Secretary must 

promulgate either the same standard or a revised standard in light of the notice-and-comment 

process.  Id. ������F�������%HIRUH�LVVXLQJ�DQ�(76��26+$�PXVW�GHWHUPLQH������³WKDW�HPSOR\HHV�DUH�

exposed to grave danger from exposure to substances or agents determined to be toxic or 

SK\VLFDOO\�KDUPIXO�RU� IURP�QHZ�KD]DUGV�´�DQG� ���� WKDW�DQ�³HPHUJHQF\�VWDQGDUG� LV�QHFHVVDU\� WR�

SURWHFW�HPSOR\HHV�IURP�VXFK�GDQJHU�´�Id. § 655(c)(1). 

With respect to any OSHA standard²emergency or otherwise²employers may seek a 

³YDULDQFH´�IURP�WKH�VWDQGDUG���Id. § 655(d).  Under that provision, an employer must demonstrate 

³WKDW�WKH�FRQGLWLRQV��SUDFWLFHV��PHDQV��PHWKRGV��RSHUDWLRQV��RU�SURFHVVHV�XVHG�RU�SURSRVHG�WR�EH�

used by an employer will provide employment and places of employment to his employees 

which are as safe and healthful as those which would prevaLO�LI�KH�FRPSOLHG�ZLWK�WKH�VWDQGDUG�´��

Id.  
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B.  Factual Background 

OSHA monitored the COVID-19 pandemic from the beginning.  As early as April 2020, 

26+$� VRXJKW� WR� SURWHFW� ZRUNHUV� WKURXJK� ³ZLGHVSUHDG� YROXQWDU\� FRPSOLDQFH´� ZLWK� ³VDIHW\�

JXLGHOLQHV�´� VSHFLI\Lng that workplaces should comply with personal protective equipment 

standards, see 29 C.F.R. § ������DQG�E\� UHLQIRUFLQJ�HPSOR\HUV¶�³JHQHUDO�GXW\´� WR� IXUQLVK�HDFK�

ZRUNHU�³HPSOR\PHQW�DQG�D�SODFH�RI�HPSOR\PHQW��ZKLFK�DUH�IUHH�IURP�UHFRJQL]HG�KD]DUGV� WKDW�

are FDXVLQJ� RU� DUH� OLNHO\� WR� FDXVH� GHDWK� RU� VHULRXV� SK\VLFDO� KDUP�´� see 29 U.S.C. § 654(a)(1).  

*LYHQ� WKH� SDQGHPLF¶V� WUDMHFWRU\²and the emergence of rapidly-spreading variants causing 

³LQFUHDVHV� LQ� LQIHFWLRXVQHVV� DQG� WUDQVPLVVLRQ�´� ��� )HG��5HJ�� DW� ������²OSHA found that its 

³QRQUHJXODWRU\� HQIRUFHPHQW� WRROV´� ZHUH� ³LQDGHTXDWH´� WR� HQVXUH� DOO� ZRUNLQJ� LQGLYLGXDOV� ³VDIH�

DQG�KHDOWKIXO�ZRUNLQJ�FRQGLWLRQV�´�����8�6�&��������E���see 86 Fed. Reg. at 61,410±45. 

Determining that the continued spread of COVID-19 met the two requirements of 

§ 655(c)(1), on November 5, 2021, OSHA published an ETS to fulfill its statutory directive and 

DGGUHVV� WKH� ³H[WUDRUGLQDU\� DQG� H[LJHQW� FLUFXPVWDQFHV´� SUHVHQWHG� E\� WKLV� XQSUHFHGHQWHG�

pandemic.  86 Fed. Reg. at 61,434.  OSHA published a 153-page preamble to the ETS to explain 

the bases for its decision to issue the ETS under 29 U.S.C. § 655(c).  See COVID-19 Vaccination 

and Testing; Emergency Temporary Standard, 86 Fed. Reg. 61,402 (Nov. 5, 2021) (to be 

codified at 29 C.F.R. pts. 1910, 1915, 1917, 1918, 1926, and 1928).   

The ETS does not require anyone to be vaccinated.  Rather, the ETS allows covered 

employers²employers with 100 or more employees²to determine for themselves how best to 

minimize the risk of contracting COVID-19 in their workplaces.  Id. at 61,438 (allowing 

HPSOR\HUV� WR� ³RSW� RXW´� RI� DQ\� YDFFLQDWLRQ� SROLFLHV��� � (PSOR\HUV� KDYH� WKH� RSWLRQ� WR� UHTXLUH�

unvaccinated workers to wear a mask on the job and test for COVID-19 weekly.  Id.  They can 

also require those workers to do their jobs exclusively from home, and workers who work 

exclusively outdoors are exempt.  Id. at 61,419.  The employer²not OSHA²can require that its 

workers get vaccinated, something that countless employers across the country have already 

done.  Id. DW���������³>7@Kis ETS offers employers a choice in how to comply . . . �´�� 
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(PSOR\HUV�PXVW�DOVR�FRQILUP�WKHLU�HPSOR\HHV¶�YDFFLQDWLRQ�VWDWXV�DQG�NHHS�UHFRUGV�RI�WKDW�

status.  Id. at 61,552.  Consistent with other OSHA standard penalties, employers who fail to 

follow the standard may be fined penalties up to $13,653 for each violation and up to $136,532 

for each willful violation.  29 C.F.R. § 1903.15(d). 

C.  Procedural History  

 Shortly after OSHA issued the ETS, private employers, labor unions, state governments, 

and individual citizens across the country filed suit in virtually every circuit court, challenging 

26+$¶V�DXWKRULW\�WR�LVVXH�VXFK�DQ�(76�DQG�26+$¶V�EDVLV�IRU�WKH�(76���One day after the ETS 

went into effect, the Fifth Circuit issued a stay barring OSHA from enforcing the ETS until the 

completion of judicial review.  BST Holdings, LLC v. Occupational Safety & Health Admin., 

No. 21-60845, 2021 WL 5166656 (5th Cir. Nov. 6, 2021) (per curiam).  Less than a week later, 

WKH�)LIWK�&LUFXLW�LVVXHG�D�ZULWWHQ�RSLQLRQ��UHDIILUPLQJ�WKH�LQLWLDO�VWD\�DIWHU�³KDYLQJ�FRQGXFWHG�� . . 

>DQ@�H[SHGLWHG�UHYLHZ�´��BST Holdings, LLC v. Occupational Safety & Health Admin., 17 F.4th 

604 (5th Cir. 2021).   

 In reaching its decision to stay the ETS, the Fifth Circuit generally forecasted that the 

ETS faced fatal statutory and constitutional issues, then concluded that the Petitioners had 

demonstrated a strong likelihood of success on the merits.  Id. at 611±18.  On the other stay 

IDFWRUV�� WKH�)LIWK�&LUFXLW� IRXQG� WKDW� LQGLYLGXDOV�� VWDWHV�� DQG� HPSOR\HUV�ZRXOG� EH� ³VXEVWDQWLDOO\�

EXUGHQHG´�GXH�WR�WKH�FRPSOLDQFH�FRVWV��ORVV�RI�FRQVWLWXWLRQDO�IUHHGRP��DQG�LQWUXVLRQ�LQWR�6WDWHV¶�

³FRQVWLWXWLRQDOO\�UHVHUYHG�SROLFH�SRZHU�´��Id. DW�������:LWKRXW�DGGUHVVLQJ�DQ\�RI�26+$¶V�IDFWXDO�

explanations or its supporting scientific evidence concerning harm, the Fifth Circuit summarily 

FRQFOXGHG� WKDW�³D� VWD\�ZLOO�GR�OSHA QR�KDUP�ZKDWVRHYHU´�DQG�³D� VWD\� LV� ILUPO\� LQ� WKH�SXEOLF�

intHUHVW�´��Id. at 618±19 (emphasis in original). 

 Under 28 U.S.C. § 2112(a)(3), the Government notified the judicial panel on multidistrict 

litigation of petitions across multiple circuits, invoking the lottery procedure to consolidate all 

petitions in a single circuit.  On November 16, the panel designated the U.S. Court of Appeals 

for the Sixth Circuit to review the petitions.  On November 23, the Government moved to 
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dissolve the stay issued by the Fifth Circuit pursuant to § 2112(a)(4), which provides that the 

court of appeals chosen through the multi-circuit lottery may modify, revoke, or extend a stay 

that a court of appeals issued before the lottery. 

II.  ANALYSIS 

Relying primarily on the evidence and authority set out in its 153-page preamble, OSHA 

moveG�WR�GLVVROYH�WKH�)LIWK�&LUFXLW¶V�VWD\���8QGHU����8�6�&���������D������ZH�UHYLHZ�GH�QRYR�WKH�

FKDOOHQJHG�DVSHFWV�RI�WKH�(76�WR�GHWHUPLQH�ZKHWKHU�WKH�)LIWK�&LUFXLW¶V�VWD\�VKRXOG�EH�PRGLILHG��

revoked, or extended.  

A.  Standard for Stay 

³$� VWD\� LV� DQ� µLQWUXVLon into the ordinary processes of administration and judicial 

UHYLHZ�¶´��Nken v. Holder, 556 U.S. 418, 427 (2009) (quoting 9D��3HWUROHXP�-REEHUV�$VV¶Q. v. 

)HG��3RZHU�&RPP¶Q������)��G�����������'�&��&LU�����������7KHUHIRUH��LW�³LV�QRW�D�PDWWHU�RI�ULJKW��

eveQ�LI�LUUHSDUDEOH�LQMXU\�PLJKW�RWKHUZLVH�UHVXOW�WR�WKH�DSSHOODQW�´��Id. (quoting Virginian Ry. Co. 

v. United States������8�6���������������������³>7@KH�KHDY\�EXUGHQ�IRU�PDNLQJ�RXW�D�FDVH�IRU�VXFK�

H[WUDRUGLQDU\�UHOLHI´�UHVWV�RQ�³WKH�PRYLQJ�SDUWLHV�´��Winston-Salem/Forsyth Cnty. Bd. of Educ. v. 

Scott, 404 U.S. 1221, 1231 (1971); see also Nken, 556 U.S. at 433±34. 

To determine whether a stay pending judicial review is merited, we consider four factors:  

(1) whether the stay applicant has made a strong showing that he is likely to 
succeed on the merits; (2) whether the applicant will be irreparably injured absent 
a stay; (3) whether issuance of the stay will substantially injure the other parties 
interested in the proceeding; and (4) where the public interest lies.   

Nken, 556 U.S. at 426 (quoting Hilton v. Braunskill, 481 U.S. 770, 776 (1987)). 

B.  Likelihood of Success on the Merits 

1.  6FRSH�RI�26+$¶V�6WDWXWRU\�$XWKRULW\ 

3HWLWLRQHUV¶� DUJXPHQWV� DUH� SULPDULO\� JURXQGHG� LQ� WKH�)LIWK�&LUFXLW¶V� EODQNHW� FRQFOXVLRQ�

WKDW� WKH�(76� LV� EH\RQG� WKH� VFRSH� RI�26+$¶V� VWDWXWRU\� DXWKRULW\�� �7KH�(76�ZDV� LVVXHG� XQGHU�
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§ 655(c)(1) of the Act, which requires OSHA to issue an emergency standard if necessary to 

SURWHFW� ZRUNHUV� IURP� D� ³JUDYH� GDQJHU´� SUHVHQWHG� E\� ³H[SRVXUH� WR� VXEVWDQFHV� RU� DJHQWV�

GHWHUPLQHG�WR�EH�WR[LF�RU�SK\VLFDOO\�KDUPIXO�RU�IURP�QHZ�KD]DUGV�´�����8�6�&��������F�������,Q�

assessing that authority, the Fifth Circuit focused solely on the words in § ����F�������³VXEVWDQFHV�

RU�DJHQWV�´�³WR[LF�RU�SK\VLFDOO\�KDUPIXO�´�DQG�³JUDYH�GDQJHU�´�RSLQLQJ�WKDW�WKRVH�ZRUGV�DUH�WR�EH�

interpreted based on the words and phrases in the immediate vicinity of the statutory language at 

issue.  BST Holdings, 17 F.4th at 612±13.  But the Supreme Court has instructed that words and 

phrases must be viewed in the context of the entire statute.  6HH�*DGH� Y�� 1DW¶O� 6ROLG�:DVWHV�

0JPW��$VV¶Q������8�6�����������������LQVWUXFWLQJ�WKDW��ZKHQ�HYDOXDWLQJ�D�VWDWXWH��D�FRXUW�³PXVW�

not be guided by a single sentence or member of a sentence, but look to the provisions of the 

ZKROH�ODZ´����:H�WKHUHIRUH�WDNH�D�KROLVWLF�YLHZ�RI�WKH�ODQJXDJH�WKDW�&RQJUHVV chose to include in 

its statutory authorization to OSHA.  

$Q� ³DJHQW´� LV� ³D� FKHPLFDOO\�� SK\VLFDOO\�� RU� ELRORJLFDOO\� DFWLYH� SULQFLSOH�´� � Agent, 

Merriam-Webster Collegiate Dictionary, https://unabridged.merriam-webster.com/collegiate/ 

agent.  And a virus is GHILQHG��LQ�SDUW��DV�³DQ\�ODUJH�JURXS�RI�VXEPLFURVFRSLF�LQIHFWLRXV�DJHQWV�´��

Virus, Merriam-Webster Collegiate Dictionary, https://unabridged.merriam-webster.com/ 

FROOHJLDWH�YLUXV�� � 7KH� VWDWXWH� UHTXLUHV� 26+$� WR� GHWHUPLQH� ZKHWKHU� DQ� DJHQW� LV� ³WR[LF� or 

physically harmful or IURP�QHZ�KD]DUGV�´����8�6�&��� 655(c)(1) (emphasis added), speaking in 

WKH� GLVMXQFWLYH��ZKLFK� VSHFLILHV� WKDW�ZRUGV� VR� FRQQHFWHG� ³DUH� WR� EH� JLYHQ� VHSDUDWH�PHDQLQJV�´�

Loughrin v. United States, 573 U.S. 351, 357 (2014) (quoting United States v. Woods, 571 U.S. 

31, 45±46 (2013)).  To conflate two descriptors into one meaning would improperly render one 

disjunctive phrase superfluous.  See Bailey v. United States, 516 U.S. 137, 146 (1995); Reiter v. 

Sonotone Corp., 442 U.S. 330, 338±39 (1979).  Under the statutory definition, any agent, 

including a virus, that is either ³WR[LF´� �L�H��� SRLVRQRXV�� WR[LFLW\��or ³SK\VLFDOO\�KDUPIXO´� �L�H���

FDXVLQJ� ERGLO\� KDUP�� IDOOV� ZLWKLQ� 26+$¶V� SXUYLHZ�� � $Q� DJHQW� WKDW� FDXVHV� ERGLO\� KDUP²a 

virus²falls squarely within the scope of that definition.  

 2WKHU� SURYLVLRQV� RI� WKH�$FW� UHLQIRUFH�26+$¶V� DXWKRULW\� WR� UHJXODWH� LQIHFWLRXV� GLVHDVHV�

and viruses.  As explained above, Congress enacted the OSH Act under the Commerce Clause 
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EHFDXVH�&RQJUHVV�IRXQG�WKDW�³illnesses arising out of work situations impose a substantial burden 

upon . . . LQWHUVWDWH� FRPPHUFH�´� � ��� 8�6�& § 651(a) (emphasis added).  Congress created the 

safety and health DGPLQLVWUDWLRQ� WR� SURWHFW� ZRUNHUV� IURP� WKRVH� LOOQHVVHV� E\� UHGXFLQJ� ³KHDOWK�

hazards at their pODFHV�RI�HPSOR\PHQW�´��Id. ������E�������7KH�$FW¶V�REMHFWLYHV�LQFOXGH�H[SORULQJ�

³ZD\V�WR�GLVFRYHU�ODWHQW�GLVHDVHV��HVWDEOLVKLQJ�FDXVDO�FRQQHFWLRQV�EHWZHHQ�GLVHDVHV�DQG�ZRUN�LQ�

environmental conditions, and conducting other research relating to health problems . . �� �´� � Id. 

§ ����E�������$QG�ILQDOO\��WKH�$FW�VRXJKW�WR�³SURYLG>H@�PHGLFDO�FULWHULD�ZKLFK�ZLOO�DVVXUH�LQVRIDU�

as practicable that no employee will suffer diminished health, functional capacity, or life 

H[SHFWDQF\�DV�D�UHVXOW�RI�KLV�ZRUN�H[SHULHQFH�´  Id. § 651(b)(7). 

 Section 20 of the OSH Act provides for OSHA to work with and through other agencies 

by expressly directing the Secretary of Health and Human Services to conduct research in 

FRQVXOWDWLRQ� ZLWK� WKH� 6HFUHWDU\� RI� /DERU� WR� GHYHORS� ³LQIRUPDWLRn regarding potentially toxic 

VXEVWDQFHV� RU� KDUPIXO� SK\VLFDO� DJHQWV�´� LQFOXGLQJ� WKURXJK�PHGLFDO� H[DPLQDWLRQ� DQG� WHVWV�� � Id. 

§ 669(a)(5).  That provision also contains the religious exemption for the entire OSH Act: 

³>Q@RWKLQJ�LQ�WKLV�RU�DQ\�RWKHU�SURYLVLRQ of this chapter shall be deemed to authorize or require 

medical examination, immunization, or treatment, for those who object thereto on religious 

JURXQGV��H[FHSW�ZKHUH�VXFK�LV�QHFHVVDU\�IRU�WKH�SURWHFWLRQ�RI�WKH�KHDOWK�RU�VDIHW\�RI�RWKHUV�´��Id.  

The proYLVLRQ¶V� UHIHUHQFH� WR� LPPXQL]DWLRQ�DQG� LWV� FUHDWLRQ�RI� D� OLPLWHG�H[FHSWLRQ� WR� WKH�$FW¶V�

authorization of standards involving immunization would be rendered meaningless if the statute 

GLG�QRW�FRQWHPSODWH�ERWK�WKDW�³KDUPIXO�DJHQWV´�LQFOXGH�LQIHFWLRXV��GLVHDVe-causing agents, such 

as viruses, and that OSHA would employ the use of immunizations to combat those agents.  

&RQJUHVV� FRQILUPHG� 26+$¶V� LQIHFWLRXV� GLVHDVH� DXWKRULW\� LQ� RWKHU� VWDWXWHV�� � ,Q� ������

OSHA proposed a standard governing bloodborne pathogens to curb transmission rates of HIV, 

hepatitis B (HBV), and hepatitis C.  See Occupational Exposure to Bloodborne Pathogens, 

54 Fed. Reg. 23,042 (proposed May 30, 1989).  When the standard had not been finalized by 

1991, Congress ordered OSHA to finalize its rulHPDNLQJ� E\� D� GDWH� FHUWDLQ�� ³ZDUQLQJ� WKDW� LI�

>26+$@�GLG�QRW�PHHW�LWV�GHDGOLQH��WKH�SURSRVHG�VWDQGDUG�ZRXOG�EHFRPH�HIIHFWLYH�LQ�WKH�LQWHULP�´��

Dale and Tracy, Occupational Safety and Health Law 64 (2018).  In 1992, Congress passed the 
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Workers Family Protection Act, codified in 29 U.S.C. § 671a, the same U.S. Code chapter as the 

26+�$FW�� �7KH�VWDWXWH� UHVXOWHG� IURP�ILQGLQJV� WKDW�³KD]DUGRXV�FKHPLFDOV�DQG�VXEVWDQFHV´�ZHUH�

EHLQJ�WUDQVSRUWHG�KRPH�RQ�ZRUNHUV�DQG�WKHLU�FORWKLQJ�SRVLQJ�D�³WKUHDW�WR�WKH�KHDOWK�DQG�ZHOIare 

RI� ZRUNHUV� DQG� WKHLU� IDPLOLHV�´� � ��� 8�6�&�� � 671a(b)(1)(A)±(B).  Section 671a requires the 

1DWLRQDO� ,QVWLWXWH� IRU� 2FFXSDWLRQDO� 6DIHW\� DQG� +HDOWK� WR� ZRUN� ZLWK� 26+$� WR� VWXG\� ³LVVXHV�

UHODWHG� WR� WKH� FRQWDPLQDWLRQ� RI� ZRUNHUV¶� KRPHV� ZLWK� KD]DUGRXV� FKHPLFDOV� and substances, 

including infectious agents�� WUDQVSRUWHG� IURP� WKH� ZRUNSODFHV� RI� VXFK� ZRUNHUV�´� � Id. 

§ 671a(c)(1)(A) (emphasis added).  OSHA is then specifically required to consider the need for 

additional standards on the studied issues and to promulgate VXFK�VWDQGDUGV�³SXUVXDQW�WR�� . . the 

2FFXSDWLRQDO�6DIHW\�DQG�+HDOWK�$FW�RI������´��Id.  § 671a(d)(2). 

In 2000, Congress passed the Needlestick Safety and Prevention Act, directing OSHA to 

strengthen its bloodborne pathogens standard and provide language for the regulatory text.  Pub. 

L. No. 106-430, 114 Stat. 1901 (2000).  Although legal challenges were brought against the 

VWDQGDUG�� QR� SDUW\� FKDOOHQJHG� 26+$¶V� DXWKRULW\� WR� UHJXODWH� EORRGERUQH� SDWKRJHQV�� � See Am. 

'HQWDO�$VV¶Q�Y��0DUWLQ, 984 F.2d 823, 826 (7th Cir. 1993).  Removing any basis for doubt that 

OSHA is authorized to regulate infectious diseases, Congress expressly included funding for 

26+$�LQ�WKH�$PHULFDQ�5HVFXH�3ODQ�WKDW�LV�WR�EH�XVHG�³WR�FDUU\�RXW�&29,'-19 related worker 

SURWHFWLRQ�DFWLYLWLHV�´��Pub. L. No. 117-2, § 2101, 135 Stat. 4, 30 (2021).  

 %DVHG� RQ� WKH� 26+�$FW¶V� ODQJXDJH�� VWUXFWXUH�� DQG� &RQJUHVVLRQDO� DSSURYDO�� 26+$� KDV�

long asserted its authority to protect workers against infectious diseases.  In 1991, it promulgated 

a standard regarding exposure to bloodborne pathogens.  Occupational Exposure to Bloodborne 

Pathogens; Final Rule; 56 Fed. Reg. 64,004 (1991) (codified at 29 C.F.R. § 1910.1030).  That 

standard required employers to make the hepatitis B vaccine available to employees at risk of 

exposure to HBV.  29 C.F.R. § 1910.1030(f).  OSHA has also promulgated standards requiring 

HPSOR\HUV�HQJDJHG�LQ�KD]DUGRXV�ZDVWH�FOHDQXS�WR�SURWHFW�DJDLQVW�DQ\�³ELRORJLFDO�DJHQW�DQG�RWKHU�

disease-FDXVLQJ� DJHQW´� WKDW� ³XSRQ� H[SRVXUH�� LQJHVWLRQ�� LQKDODWLRQ� Rr assimilation into any 

person,. . . ZLOO� RU� PD\� UHDVRQDEO\� EH� DQWLFLSDWHG� WR� FDXVH� GHDWK� >RU@� GLVHDVH�´� id. 

§ 1910.120(a)(3); requiring use of respirators to prevent occupational diseases caused by 
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³KDUPIXO�GXVWV��IRJV��IXPHV��PLVWV��JDVHV��VPRNHV��VSUD\V��RU�YDSRUV�´�id. § 1910.134(a)(1); and 

requiring employers to provide adequate toilet and handwashing facilities to protect workers 

from pesticides and prevent the spread of harmful bacteria and disease, id. § 1910.141; see also 

Field Sanitation, 52 Fed. Reg. 16,050, 16,087, 16,090±91 (May 1, 1987) (codified at 29 C.F.R. 

§ 1928.110) (requiring construction employers to ban the use of common drinking cups to avoid 

the risk of contracting diseases); 29 C.F.R. § 192.51(a)(4). 

 *LYHQ�26+$¶V�FOHDU�DQG�H[HUFLVHG�DXWKRULW\�WR� UHJXODWH�YLUXVHV��26+$�QHFHVVDULO\�KDV�

the authority to regulate infectious diseases that are not unique to the workplace.  Indeed, no 

virus²HIV, HBV, COVID-19²is unique to the workplace and affects only workers.  And 

FRXUWV�KDYH�XSKHOG�26+$¶V�DXWKRULW\�WR�UHJXODWH�KD]DUGV�WKDW�FR-exist in the workplace and in 

society but are at heightened risk in the workplace.  See, e.g., )RUJLQJ�,QGXV��$VV¶Q�Y��6HF¶\�RI�

Labor, 773 F.2d 1436, 1442±43 (4th Cir. 1985) (en banc) �UHMHFWLQJ�WKH�DUJXPHQW�WKDW�³EHFDXVH�

hearing loss may be sustained as a result of activities which take place outside the workplace . . . 

OSHA acted beyond its statutory authority by regulating non-occupational conditions or 

FDXVHV´���$P��'HQWDO�$VV¶Q, 98��)��G�DW������UHFRJQL]LQJ�WKDW�WKH�³LQIHFWLRXV�FKDUDFWHU�RI�+,9�

and HBV warrant[s] even on narrowly economic grounds more regulation than would be 

QHFHVVDU\�LQ�WKH�FDVH�RI�D�QRQFRPPXQLFDEOH�GLVHDVH´���see also 29 C.F.R. § 1910.1025 (OSHA 

regulates workplace exposure to lead). 

 /RQJVWDQGLQJ�SUHFHGHQW�DGGUHVVLQJ�WKH�SODLQ�ODQJXDJH�RI�WKH�$FW��26+$¶V�LQWHUSUHWDWLRQV�

of the statute, and examples of direct Congressional authorization following the enactment of the 

26+�$FW� DOO� VKRZ� WKDW� 26+$¶V� DXWKRULW\� LQFOXGHV protection against infectious diseases that 

present a significant risk in the workplace, without regard to exposure to that same hazard in 

some form outside the workplace.   

The responsibility the Act imposes on OSHA to protect the safety and health of 

emSOR\HHV�� PRUHRYHU�� LV� KDUGO\� OLPLWHG� WR� ³KDUG� KDWV� DQG� VDIHW\� JRJJOHV�´� � 26+$� KDV� ZLGH�

discretion to form and implement the best possible solution to ensure the health and safety of all 

workers, and has historically exercised that discretion.  See United Steelworkers of Am., 647 F.2d 

at 1260.  Having been charged by the Act with creating such health-based standards, it makes 
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VHQVH�WKDW�26+$¶V�DXWKRULW\�FRQWHPSODWHV�WKH�XVH�RI�PHGLFDO�H[DPV�DQG�YDFFLQDWLRQV�DV�WRROV�LQ�

its arsenal.  See id. at 1228±40 (concluding that OSHA has the authority to require medical 

surveillance of lead levels).  ³7R� VXJJHVW� RWKHUZLVH� ZRXOG� PHDQ� WKDW� &RQJUHVV� KDG� WR� KDYH�

anticipated both the unprecedented COVID-19 pandemic and the unprecedented politicization of 

the disease to regulDWH�YDFFLQDWLRQ�DJDLQVW� LW�´� �)ORULGD�Y��'HS¶W�RI�+HDOWK�	�+XP��6HUYV�, No. 

21-14098-JJ, 2021 WL 5768796, at *12 (11th Cir. Dec. 6, 2021).  No such prescience is required 

to address the health and safety concerns of American workers as they seek to return to their 

ZRUNSODFHV�� �7KH� ODQJXDJH� RI� WKH�26+�$FW� SODLQO\� DXWKRUL]HV�26+$� WR� DFW� RQ� LWV� FKDUJH� ³WR�

DVVXUH� VDIH� DQG� KHDOWKIXO� ZRUNLQJ� FRQGLWLRQV� IRU� WKH� QDWLRQ¶V� ZRUN� IRUFH� DQG� WR� SUHVHUYH� WKH�

QDWLRQ¶V�KXPDQ�UHVRXUFHV�´��$VEHVWRV�,QIR��$VV¶Q, 727 F.2d at 417.  

2.  Major Questions Doctrine 

+DYLQJ�HVWDEOLVKHG�26+$¶V�VWDWXWRU\�DXWKRULW\��ZH�SDXVH�WR�DGGUHVV�3HWLWLRQHUV¶�DQG�WKH�

)LIWK� &LUFXLW¶V� DUJXPHQWV� SHUWDLQLQJ� WR� WKH� PDMRU� TXHVWLRQV� GRFWULQH�� � 7KH� )LIWK� &LUFXLW¶V�

complete discussion of the point is contained in a single paragraph: 

[T]he major questions doctrine confirms that the Mandate exceeds the bounds of 
26+$¶V�VWDWXWRU\�DXWKRULW\���&RQJUHVV�PXVW�³VSHDN�FOHDUO\�LI�LW�ZLVKHV�WR�DVVLJQ�
WR�DQ�DJHQF\�GHFLVLRQV�RI�YDVW�HFRQRPLF�DQG�SROLWLFDO�VLJQLILFDQFH�´��7he Mandate 
derives its authority from an old statute employed in a novel manner, imposes 
nearly $3 billion in compliance costs, involves broad medical considerations that 
OLH�RXWVLGH�RI�26+$¶V�FRUH�FRPSHWHQFLHV��DQG�SXUSRUWV�WR�GHILQLWLYHO\�UHVROYH�RQH�
of WRGD\¶V�PRVW� KRWO\� GHEDWHG� SROLWLFDO� LVVXHV�� � 7KHUH� LV� QR� FOHDU� H[SUHVVLRQ� RI�
congressional intent in § 655(c) to convey OSHA such broad authority, and this 
court will not infer one.  Nor can the Article II executive breathe new power into 
26+$¶V�DXWKRULW\²no matter how thin patience wears. 

BST Holdings, 17 F.4th at 617±18 (citations and footnote omitted) (quoting Util. Air Regul. Grp. 

v. EPA, 573 U.S. 302, 324 (2014)). 

The seldom-used major questions doctrine is a canon of statutory interpretation that has 

been described as an exception to Chevron deference.  See, e.g., King v. Burwell, 576 U.S. 473, 

485±��� �������� � ,I� DQ\� DJHQF\¶V� UHJXODWRU\� DFWLRQ� ³EULQJ>V@� DERXW� DQ� HQRUPRXV� DQG�

WUDQVIRUPDWLYH� H[SDQVLRQ� LQ� >WKH� DJHQF\¶V@� UHJXODWRU\� DXWKRULW\�´� WKHQ� WKHUH� PXVW� EH� ³FOHDU�
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FRQJUHVVLRQDO�DXWKRUL]DWLRQ�´� �Util. Air Regul. Grp.������8�6��DW������ �³:H�H[SHFW�&RQJUHVV� WR�

VSHDN� FOHDUO\� LI� LW� ZLVKHV� WR� DVVLJQ� WR� DQ� DJHQF\� GHFLVLRQV� RI� YDVW� µHFRQRPLF� DQG� SROLWLFDO�

VLJQLILFDQFH�¶´� � Id. (quoting FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 160 

(2000)).  The doctrine itself is hardly a model of clarity, and its precise contours²specifically, 

what constitutes a question concerning deep economic and political significance²remain 

undefined.   

7KH�PDMRU�TXHVWLRQV�GRFWULQH�LV�LQDSSOLFDEOH�KHUH��KRZHYHU��EHFDXVH�26+$¶V�LVVXDQFH�RI�

the ETS is not an enormous expansion of its regulatory authority.  OSHA has regulated 

workplace health and safety on a national scale since 1970, including controlling the spread of 

disease.  See Am. Textile Mfrs. Inst. v. Donovan, 452 U.S. 490, 520 (1981).  As cataloged at 

length above, vaccination and medical examinations are both tools that OSHA historically 

employed to contain illness in the workplace.  The ETS is not D� QRYHO� H[SDQVLRQ� RI�26+$¶V�

power; it is an existing application of authority to a novel and dangerous worldwide pandemic. 

The dissent assumes our conclusion rests on the length of time (since 1970) OSHA has 

regulated workplaces and that we miss the point that the major questions doctrine is also about 

WKH�³scope or degree´�RI�WKH�SRZHU�DQ�DJHQF\�ZLHOGV����'LVVHQW�2S��DW�53)  Our conclusion rests 

RQ�PXFK�PRUH��LQFOXGLQJ���$Q�H[WHQVLYH�FDWDORJ�RI�26+$¶V�UHJXODWRU\�DXWKRULW\��FLWLQJ�WKH�WH[W�

of the Act and precedent, both replete with references that contemplate the authority OSHA uses 

KHUH��WKH�DFWXDO�FRPSRQHQWV�RI�26+$¶V�ZRUN²such as its many years of regulating illness in the 

ZRUNSODFH�� DQG� RWKHU� VWDWXWHV� DFNQRZOHGJLQJ�26+$¶V� DXWKRULW\�� LQFOXGLQJ� RQH� WKDW� expressly 

allocates funding to OSHA for its intervention in the COVID-19 crisis.  This listing shows that 

OSHA was granted the authority that it exercised.  The case cited by the dissent, FDA v. Brown 

& Williamson Tobacco Corporation, is inapposite because there the FDA made the claim that its 

DXWKRULW\� WR� UHJXODWH� ³GUXJV´� H[WHQGHG� WR� FLJDUHWWHV�� EXW� &RQJUHVV� KDG� repeatedly declined to 

grant the FDA that authority.  See 529 U.S. at 125, 137±39.   

$Q\� GRXEW� DV� WR� 26+$¶V� DXWKRULW\� LV� DVVXDJHG� E\� WKH� ODQJXDJH� of the OSH Act.  In 

arguing that OSHA does not have this authority, Petitioners and the Fifth Circuit rely on the 

6XSUHPH� &RXUW¶V� DQG� WKH� 6L[WK� &LUFXLW¶V� UHFHQW� FDVHV� LQYRNLQJ� WKH� PDMRU� TXHVWLRQV� GRFWULQH�
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regarding a nationwide moratorium on evictions in counties experiencing high levels of COVID-

19 transmission.  6HH�$OD��$VV¶Q�RI�5HDOWRUV�Y��8�6��'HS¶W�RI�+HDOWK�	�+XP��6HUYV�, 141 S. Ct. 

2485 (2021); 7LJHU�/LO\��//&�Y��8�6��'HS¶W�RI�+RXV��	�8UE��'HY�, 5 F.4th 666 (6th Cir. 2021).  

The Centers for Disease Control and Prevention (CDC) promulgated the moratorium under 

§ ����D�� RI� WKH� 3XEOLF� +HDOWK� 6HUYLFH� $FW� �3+6$��� UHIHUHQFLQJ� LWV� ³EURDG� DXWKRULW\� WR� WDNH�

whatever measures it deems necessary to control the spread of COVID-���´� $OD�� $VV¶Q� RI�

Realtors, 141 S. Ct. at 2488.  The Supreme Court determined that clear language in the PHSA 

H[SUHVVO\� OLPLWHG� WKH� VFRSH� RI� WKH�&'&¶V� DXWKRULW\� WR� VSHFLILF�PHDVXUHV��ZKLFK� VFRSH� GLG� QRW�

include moratoria.  Id.  7KH�&RXUW�QRWHG�WKDW�³>H@YHQ�LI�WKH�WH[W�ZHUH�DPELJXRXV��WKH�Vheer scope 

RI�WKH�&'&¶V�FODLPHG�DXWKRULW\�XQGHU�� ����D��ZRXOG�FRXQVHO�DJDLQVW�WKH�*RYHUQPHQW¶V�DJHQF\�

LQWHUSUHWDWLRQ�´��Id. at 2489.  Because 80 percent of the United States population fell within the 

moratorium, which would cost nearly $50 billion, and the moratorium intruded into an area 

traditionally left to the States, landlord-tenant law, the Court noted that if Congress wished the 

&'&�WR�KDYH�VXFK�DXWKRULW\��LW�QHHGHG�WR�³HQDFW�H[FHHGLQJO\�FOHDU�ODQJXDJH´�WR�WKDW�HIIHFW��� Id. 

(quoting U.S. Forest SerY��Y��&RZSDVWXUH�5LYHU�3UHV��$VV¶Q, 140 S. Ct. 1837, 1850 (2020)). 

As an initial point, Alabama Association of Realtors and Tiger Lily do not control this 

case.  Those cases concerned a different agency, the CDC, and a different regulation, the 

suspension of evictions.  Any authority to issue such regulation came from a different statute:  

the PHSA.  The decisions primarily focused on interpreting the language of that underlying 

statute.  $OD�$VV¶Q�RI�5HDOWRUV, 141 S. Ct. at 2488; Tiger Lily, 5 F.4th at 669±71.   

Those cases are inapposite because here the statutory language unambiguously grants 

OSHA authority for the ETS.  As discussed at length, the OSH Act confers authority on OSHA 

to impose standards and regulations on employers to protect workplace health and safety, 

including the transmission of viruses in the workplace.  See 29 U.S.C. §§ 651(b), 655(c).  

26+$¶V� (76� DXWKRULW\� LV� FLUFXmscribed not only by the requirements of grave danger and 

necessity, but also by the required relationship to the workplace.  Id.; see United Steelworkers of 

Am., 647 F.2d at 1230.  And OSHA honored those parameters, issuing emergency standards only 

eleven times, including the currently challenged ETS.  See SCOTT D. SZYMENDRA, CONG. RSCH. 
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SERV., R46288, OCCUPATION SAFETY AND HEALTH ADMIN. (OSHA): COVID-19 EMERGENCY 

TEMPORARY STANDARDS (ETS) ON HEALTH CARE EMP. AND VACCINATIONS AND TESTING FOR 

LARGE EMPS. at 35±36 tbl. A-1 (2021), https://crsreports.congress.gov/product/pdf/R/R46288.  

7KLV�LV��WKHUHIRUH��GLIIHUHQW�IURP�WKH�&'&¶V�DXWKRULW\�XQGHU�WKH�3+6$��ZKLFK�SURYLGHG�D�OLPLWHG�

VFRSH�RI�WRROV�WR�HIIHFWXDWH�WKH�$FW¶V�SXUSRVHV��ZKLFK�VFRSH�GLG�QRW�LQFOXGH�PRUDtoria, and which 

UHJXODWHG� DQ� DUHD� QRW� WUDGLWLRQDOO\� LQ� WKH� &'&¶V� ZKHHOKRXVH�1  Finally, the same federalism 

FRQFHUQV�DUH�QRW�DW�LVVXH�KHUH���³>D@OWKRXJK�� . ��µSXEOLF�KHDOWK�LVVXHV¶�� . ��KDYH�µWUDGLWLRQDOO\�EHHQ�

a primary concern of state and local offiFLDOV�¶�&RQJUHVV��LQ�DGRSWLQJ�WKH�26+�$FW��GHFLGHG�WKDW�

WKH� IHGHUDO� JRYHUQPHQW� ZRXOG� WDNH� WKH� OHDG� LQ� UHJXODWLQJ� WKH� ILHOG� RI� RFFXSDWLRQDO� KHDOWK�´��

Farmworker Just. Fund v. Brock, 811 F.2d 613, 625 (D.C. Cir. 1987) (quoting Am. Textile Mfrs. 

Inst., 452 U.S. at 509). 

,Q�VXP��WKH�PDMRU�TXHVWLRQV�GRFWULQH�LV�LQDSSOLFDEOH�KHUH���26+$¶V�LVVXDQFH�RI�WKH�(76�LV�

not a transformative expansion of its regulatory power as OSHA has regulated workplace health 

and safety, including diseases, for decades.   

3.  26+$¶V�%Dsis for the Emergency Temporary Standard 

Having found no threshold issue that OSHA exceeded its authority under the statute, we 

turn to the challenges to the ETS itself.   

As noted, OSHA is permitted to issue an emergency temporary standard, which takes 

³LPPHGLDWH�HIIHFW´� DQG� VHUYHV�DV� D�³SURSRVHG� UXOH´� IRU� D�QRWLFH-and-comment rulemaking if it 

GHWHUPLQHV�� � ���� ³WKDW� HPSOR\HHV� DUH� H[SRVHG� WR� JUDYH� GDQJHU� IURP� H[SRVXUH� WR� VXEVWDQFHV� RU�

DJHQWV� GHWHUPLQHG� WR� EH� WR[LF� RU� SK\VLFDOO\� KDUPIXO� RU� IURP� QHZ� KD]DUGV�´ and (2) that a 

VWDQGDUG� ³LV� QHFHVVDU\� WR� SURWHFW� HPSOR\HHV� IURP� VXFK� GDQJHU�´�  29 U.S.C. § 655(c).  Those 

GHWHUPLQDWLRQV� DUH� ³FRQFOXVLYH� LI� VXSSRUWHG�E\� VXEVWDQWLDO� HYLGHQFH� LQ� WKH� UHFRUG�DV� D�ZKROH�´��

 
1In comparing this case with Alabama Association�� WKH� )LIWK�&LUFXLW�ZURWH�� ³%XW� KHDOWK� DJHQFLHV�GR� QRW�

PDNH�KRXVLQJ�SROLF\��DQG�RFFXSDWLRQDO�VDIHW\�DGPLQLVWUDWRUV�GR�QRW�PDNH�KHDOWK�SROLF\�´��BST Holdings, 17 F.4th at 
619.  The Fifth Circuit fails to acknowledge that OSHA stands for the Occupational Safety and Health 
Administration.  See 29 U.S.C. § ����E���³7KH�&RQJUHVV�GHFODUHV�LW�WR�EH�LWV�SXUSRVH�DQG�SROLF\�� . . to assure so far 
as possible every working man and woman in the Nation safe and healthful working conditions . . �� �´� �HPSKDVLV�
added)). 
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Id. �� ����I��� � 2Q� MXGLFLDO� UHYLHZ�� ZH� GHWHUPLQH� ³ZKHWKHU� WKH� UHFRUG� FRQWDLQV� µVXFK� UHOHYDQW�

HYLGHQFH� DV� D� UHDVRQDEOH�PLQG�PLJKW� DFFHSW� DV� DGHTXDWH� WR� VXSSRUW� D� FRQFOXVLRQ�¶´� �Asbestos 

,QIR��$VV¶Q, 727 F.2d at 421 (quoting Consol. Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)).   

While the ultimate question hinges on whether the record contains substantial evidence, 

³WKH�QDWXUH�RI�WKH�HYLGHQFH�LQ�WKLV�FDVH�UHTXLUHV�WKDW�ZH�LQTXLUH�LQWR�ZKHWKHU�26+$�µFDUULHG�RXW�

>LWV@�HVVHQWLDOO\�OHJLVODWLYH�WDVN�LQ�D�PDQQHU�UHDVRQDEOH�XQGHU�WKH�VWDWH�RI�WKH�UHFRUG�EHIRUH�>LW@�¶´��

Id. at 421 (quoting $TXD�6OLGH�µQ¶�'LYH�&RUS��Y��&RQVXPHU�3URG��6DIHW\�&RPP¶Q, 569 F.2d 831, 

���� ��WK� &LU�� �������� � 7R� WKLV� HQG�� GHIHUHQFH� LV� JLYHQ� WR� 26+$¶V� IDFW-finding expertise.  Id. 

(citing $TXD�6OLGH� µQ¶�'LYH�&RUS��� ����)��G� DW� ������ �:KLOH� ³ZH�PXVW� WDNH� D� µKDUGHU� ORRN¶� DW�

26+$¶V� DFWLRQ� WKDQ� ZH� ZRXOG� LI� ZH� ZHUH� UHYLHZLQJ� WKH� DFWLRQ� XQGHU� WKH� PRUH� GHIHUHQWLDO�

DUELWUDU\� DQG� FDSULFLRXV� VWDQGDUG�´� id. at 421, by the very nature of the administrative 

proceeding, some flexibility is to be exercised in judicial review, id. at 422.   

7KH� FRXUW� ³FDQ� UHYLHZ� >WKH@� GDWD� LQ� WKH� UHFRUG� DQG� GHWHUPLQH� ZKHWKHU� LW� UHIOHFWV�

VXEVWDQWLDO� VXSSRUW� IRU� WKH� 6HFUHWDU\¶V� ILQGLQJV�´� � ,QGXV�� 8QLRQ�'HS¶W�� $)/-CIO v. Hodgson, 

499 F.2d 467, 475 (D.C. Cir. 1974) (recognizing that substantial evidence standard of review in a 

legislative-W\SH�SURFHHGLQJ�LV�RQO\�DSSOLFDEOH�WR�VRPH�GLPHQVLRQV�RI�WKH�DJHQF\¶V�GHFLVLRQ����%XW�

VRPH�³GHWHUPLQDWLRQV�LQYROYH�SROLF\�FKRLFHV�RU�IDFWXDO�GHWHUPLQDWLRQV�VR�PXFK�µRQ�WKH�IURQWLHUV�

RI� VFLHQWLILF� NQRZOHGJH¶� WKDW� WKH\� UHVHPEOH� SROLF\� GHWHUPLQDWLRQV� PRUH� WKDQ� IDFWXDO� RQHV�´��

$VEHVWRV� ,QIR�� $VV¶Q, 727 F.2d at 422 (quoting Hodgson, 499 F.2d at 474).  For these 

GHWHUPLQDWLRQV�ZH� UHVSHFW� ³µWKH� ERXQGDULHV� EHWZHHQ� WKH� OHJLVODWLYH� DQG� WKH� MXGLFLDO� IXQFWLRQ�¶�

>DQG@�ZH�µDSSURDFK�RXU�UHYLHZLQJ� WDVN�ZLWK�D� IOH[LELOLW\� LQIRUPHG�DQG�VKDSHG�E\�VHQVLWLYLW\� WR�

WKH� GLYHUVH� RULJLQV� RI� WKH� GHWHUPLQDWLRQV� WKDW� HQWHU� LQWR� D� OHJLVODWLYH� MXGJPHQW¶� PDGH� E\� DQ�

DJHQF\�´��Id. (quoting Hodgson, 499 F.2d at 475).  So too here. 

In assessing the likelihood of success of the ETS challenges, we rely on the extensive 

preamble to the ETS and the record before the courts. 
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i.  Emergency 

We begin with the contention endorsed by the Fifth Circuit that the standard 

automatically fails because OSHA did not issue the ETS at the outset of the pandemic.  The 

claim that COVID-���GRHV�QRW�SUHVHQW�³D�WUXH�HPHUJHQF\´�LQ�WKH�ZRUNSODFH�KDV�QR�IRXQGDWLRQ�LQ�

WKH� UHFRUG� DQG� ODZ� DQG� LJQRUHV� 26+$¶V� H[SODQDWLRQV�  OSHA addressed COVID-19 in 

progressive steps tailored to the stage of the pandemic, including consideration of the growing 

and changing virus, the nature of the industries and workplaces involved, and the availability of 

effective tools to address the virus.  This reasoned policy determination does not undermine the 

state of emergency that this unprecedented pandemic currently presents.  

(YHQ�LI�ZH�DVVXPH�WKDW�26+$�VKRXOG�KDYH�LVVXHG�DQ�(76�HDUOLHU��PRUHRYHU��³WR�KROG�WKDW�

because OSHA did not act previously it cannot do so now only compounds the consequences of 

WKH�$JHQF\¶V� IDLOXUH� WR� DFW�´� � Id. at 423.  In Asbestos Information Association, the petitioners 

FKDOOHQJHG� WKH� $JHQF\¶V� PRWLYHV� LQ� SURPXOJDWLQJ� DQ� (76� ³ZKHQ� WKH� $JHQF\� KDV� NQRZQ� IRU�

years that asbestos constitutes a serious health risk, and, in fact, has had all the data it uses to 

support its . . . DFWLRQ� DW� KDQG�� EXW� QHYHUWKHOHVV� IDLOHG� WR� DFW� RQ� LW�´� � Id.  The Fifth Circuit 

concluded that the statutory language itself precludes a requirement that OSHA may only act on 

³QHZ� LQIRUPDWLRQ´� EHFDXVH� WKH� $FW� SHUPLWV� UHJXODWLRQ� RI� KDUPIXO� DJHQWV� or ³QHZ� KD]DUGV�´�

proving that not all regulated dangers must be new.  Id.  ³26+$�VKRXOG��RI�FRXUVH��RIIHU�VRPH�

explanation for its timing in promulgating an ETS,´�id., and OSHA has done so here.  

The record establishes that COVID-19 has continued to spread, mutate, kill, and block 

the safe return of American workers to their jobs.  To protect workers, OSHA can and must be 

able to respond to dangers as they evolve.  As OSHA concluded:  with more employees returning 

WR� WKH� ZRUNSODFH�� WKH� ³UDSLG� ULVH� WR� SUHGRPLQDQFH� RI� WKH� 'HOWD� YDULDQW´� PHDQW� ³LQFUHDVHV� LQ�

LQIHFWLRXVQHVV�DQG�WUDQVPLVVLRQ´�DQG�³SRWHQWLDOO\�PRUH�VHYHUH�KHDOWK�HIIHFWV�´� ����)HG��5HJ��DW�

61,409±12.  OSHA also explained that its traditional nonregulatory options had been proven 

³LQDGHTXDWH�´��Id. at 61,444.  OSHA acted within its discretion in making the practical decision 

to wait for Federal Drug Administration (FDA) approval of the vaccines before issuing the ETS; 

³WKLV� IDFW� GHPRQVWUDWHV� DSSURSULDWH� FDXWLRQ� DQG� WKRXJKW� RQ� WKH� SDUW� RI� WKH� 6HFUHWDU\�´��
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Florida, 2021 WL 5768796, at *14 n.2.  These findings, therefore, coupled with FDA-approved 

vaccines, more widespread testing capabilities, the recognized Delta variant and the possibility of 

new variants2 VXSSRUW�26+$¶V� FRQFOXVLRQ� WKDW� WKH� FXUUHQW� VLWXDWLRQ� LV� DQ� HPHUJHQF\�� DQG� RQH�

that can be ameliorated by agency action. 

ii.  Grave Danger 

+HDOWK�HIIHFWV�PD\�FRQVWLWXWH�D�³JUDYH�GDQJHU´�XQGHU�WKH�26+�$FW�LI�ZRUNHUV�IDFH�³WKH�

danger of incurable, permanent, or fatal consequences . . . , as opposed to easily curable and 

IOHHWLQJ� HIIHFWV� RQ� WKHLU� KHDOWK�´� � )OD�� 3HDFK� *URZHUV� $VV¶Q�� ,QF�� Y�� 8�6�� 'HS¶W� RI� /DERU, 

489 )��G� ����� ���� ��WK�&LU�� ������� � 7KH� ³JUDYH� GDQJHU´� UHTXLUHG� WR�ZDUUDQW� DQ�(76� LV� D� ULVN�

JUHDWHU� WKDQ� WKH� ³VLJQLILFDQW� ULVN´� WKDW�26+$�PXVW� VKRZ� WR� SURPXOJDWH� D� SHUPDQHQW� VWDQGDUG�

under § 655(b) of the Act.  6HH� ,QGXV��8QLRQ�'HS¶W, 448 U.S. at 640 n.45.  But the ultimate 

determination of what precise levHO�RI�ULVN�FRQVWLWXWHV�D�³JUDYH�GDQJHU´�LV�D�³SROLF\�FRQVLGHUDWLRQ�

WKDW� EHORQJV�� LQ� WKH� ILUVW� LQVWDQFH�� WR� WKH� $JHQF\�´� � $VEHVWRV� ,QIR�� $VV¶Q, 727 F.2d at 425 

�DFFHSWLQJ�26+$¶V�GHWHUPLQDWLRQ�WKDW����OLYHV�DW�ULVN�RYHU�VL[�PRQWKV�ZDV�D�JUDYH�GDQJHU�� 

The FiIWK�&LUFXLW¶V�FRQFOXVLRQ��XQDGRUQHG�E\�SUHFHGHQW��WKDW�26+$�LV�³UHTXLUHG�WR�PDNH�

findings of exposure²or at least the presence of COVID-19²in all FRYHUHG� ZRUNSODFHV´� LV�

simply wrong.  BST Holdings, 17 F.4th at 613 (emphasis in original).  If that were true, no 

KD]DUG�FRXOG�HYHU�ULVH�WR�WKH�OHYHO�RI�³JUDYH�GDQJHU´�EHFDXVH�D�ULVN�FDQQRW�H[LVW�HTXDOO\�LQ�HYHU\�

workplace and so the entire provision would be meaningless.  Almost fifty years ago, the Third 

Circuit quickly dismantled this argument: 

Industry petitioners argue that there must also be substantial evidence to support 
26+$¶V�GHWHUPLQDWLRQ�WKDW�HPSOR\HHV�DUH in fact being exposed to those harmful 
substances.  Although subsection 6(c)(1) readily lends itself to such a reading, that 
interpretation would render ineffective the provision for emergency temporary 
standards.  The purpose of subsection 6(c)(1) is to provide immediate protection 
in cases where there is a grave danger of harm to employees.  This necessarily 
requires rather sweeping regulation.  OSHA cannot be expected to conduct 
on-the-spot investigations of every user to determine if exposure is occurring.  

 
2This possibility has borne out with the Omicron variant. 
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In cases where OSHA determines that a substance is sufficiently harmful that a 
grave danger would be created by exposure, OSHA must be allowed to issue 
necessary regulations.  In other words exposure can be assumed to be occurring at 
any place where there is a substance that has been determined to be sufficiently 
harmful to pose a grave danger and where the regulations that have been 
determined to be necessary to meet that danger are not in effect.  This 
interpretation of subsection 6(c)(1) is supported by the existence of subsection 
6(d), which provides that any affected employer may obtain a variance from any 
VWDQGDUG� LI� KH� FDQ� VKRZ� WKDW� ³WKH� FRnditions, practices, means, methods, 
operations, or processes used or proposed to be used by an employer will provide 
employment and places of employment to his employees which are as safe and 
healthful as those which would prevail if he complied with the VWDQGDUG�´ 

'U\�&RORU�0IUV��$VV¶Q�Y��'HS¶W�RI�/DERU, 486 F.2d 98, 102 n.3 (3d Cir. 1973) (emphasis added).  

Thus, OSHA is not required to investigate every business to show that COVID-19 is present in 

each workplace nor is it required to prove that every worker will experience the same risk of 

harm.3 

On this point, OSHA has demonstrated the pervasive danger that COVID-19 poses to 

workers²unvaccinated workers in particular²in their workplaces.  First, OSHA explains why 

the mechanics of COVID-19 transmission make our traditional workplaces ripe for the spread of 

WKH�GLVHDVH��SXWWLQJ�ZRUNHUV�DW�KHLJKWHQHG�ULVN�RI�FRQWUDFWLQJ�LW���7UDQVPLVVLRQ�FDQ�RFFXU�³ZKHQ�

people are in close contact with one another in indoor spaces (within approximately six feet for 

DW� OHDVW� ILIWHHQ� PLQXWHV�´� RU� ³LQ� LQGRRU� VSDFHV� ZLWKRut adequate ventilation where small 

UHVSLUDWRU\�SDUWLFOHV�DUH�DEOH� WR� UHPDLQ�VXVSHQGHG� LQ� WKH�DLU�DQG�DFFXPXODWH�´� ����)HG��5HJ��DW�

61,409.  Transmissibility is possible from those who are symptomatic, asymptomatic, or pre-

symptomatic, and variants are likely to be more transmissible.  Id.  American workplaces often 

require employees to work in close proximity²whether in office cubicles or shoulder-to-

shoulder in a meatpacking plant²DQG�HPSOR\HHV�JHQHUDOO\�³VKDUH�FRPPRQ�DUHDV�OLNH�KDOOZD\V��

restrooms, lunchURRPV>�@� DQG� PHHWLQJ� URRPV�´� � Id. at 61,411.  Evidence cited by OSHA 
 

3Our dissenting colleague argues that OSHA fails to satisfy WKH�³JUDYH�GDQJHU´�LQ�WKH�ZRUNSODFH�OLPLWDWLRQ�
RQ� LWV� DXWKRULW\� EHFDXVH� LW� GRHV� QRW� HVWDEOLVK� WKDW� ³DOO� FRYHUHG� HPSOR\HHV� KDYH� D� KLJK� ULVN� ERWK� RI� FRQWUDFWLQJ�
COVID-���DQG�VXIIHULQJ�VHYHUH�FRQVHTXHQFHV�´���'LVVHQW�2S��DW�49���%XW�WKLV�VHFWLRQ�RQ�³Grave Danger´�H[SODLQV�
that OSHA is not required to show the presence of COVID-19 in every workplace industry by industry nor that 
every employee will be harmed in the same serious way by it.  $P��'HQWDO�$VV¶Q, 984 F.2d at 827 (holding that 
OSHA is not required to SURFHHG�³ZRUNSODFH�E\�ZRUNSODFH´�� 
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corroborates its conclusion:  scientific studies and findings prescribed by the CDC show that the 

nature of the disease itself provides significant cause for concern in the workplace.  Id. (citing 

studies). 

OSHA relied on public health data to support its observations that workplaces have a 

heightened risk of exposure to the dangers of COVID-19 transmission.  Many empirical, peer-

reviewed studies cited by OSHA have found that because of the characteristics of our workplace, 

³PRVW�HPSOR\HHV�ZKR�ZRUN�LQ�WKH�SUHVHQFH�RI�RWKHU�SHRSOH��H�J���FRZRUNHUV��FXVWRPHUV��YLVLWRUV��

QHHG� WR� EH� SURWHFWHG�´� � ��� )HG�� 5HJ�� DW� �������� � 5HSRUWV� SURGXFHG� E\� VWDWH� SXEOLF� KHDOWK�

organizations corroborate that finding.  See, e.g., id. at 61,413 (North Carolina Department of 

+HDOWK�DQG�+XPDQ�6HUYLFHV�UHSRUWLQJ�WKDW�³QXPEHU�RI�FDVHV�DVVRFLDWHG�ZLWK�ZRUNSODFH�FOXVWHUV�

began increasing in several different types of work settings, including meat processing, 

manufacturing�� UHWDLO�� UHVWDXUDQWV�� FKLOGFDUH�� VFKRROV�� DQG� KLJKHU� HGXFDWLRQ�´��� id. (Colorado 

Department of Public Health & Environment reporting similar outbreaks across many types of 

industries.); id. �/RXLVLDQD�'HSDUWPHQW�RI�+HDOWK�� UHSRUWLQJ� WKDW�³>P@RUH� WKDQ� WKUHe quarters of 

RXWEUHDNV�WKURXJK�>$XJXVW���������@�ZHUH�DVVRFLDWHG�ZLWK�ZRUNSODFHV�´��4 

Having established the risk to covered employees in the workplace, OSHA also set out 

evidence of the severity of the harm from COVID-19.  Apart from death, COVID-19 can lead to 

³VHULRXV� LOOQHVV�� LQFOXGLQJ� ORQJ-ODVWLQJ�HIIHFWV�RQ�KHDOWK�´� �QRZ�QDPHG�³ORQJ�&29,'´��� � Id. at 

���������,W�KDV�DOVR�³NLOOHG�RYHU���������SHRSOH�LQ�WKH�8QLWHG�6WDWHV�LQ�OHVV�WKDQ�WZR�\HDUV�´� Id. 

at 61,402.  The number of deaths in America has now topped 800,000 and healthcare systems 

across the nation have reached the breaking point.  COVID-19 affects individuals of all age 

JURXSV��EXW�RQ�WKH�ZKROH�³ZRUNLQJ�DJH�$PHULFDQV����-64 years old) now have a 1 in 14 chance 

of hospitalization when infected with COVID-���´  Id. at 61,410.  7KH�³VHYHULW\� LV� DOVR� OLNHO\�

exacerbated by long-standing healthcare inequities experienced by members of many racial and 
 

42XU�GLVVHQWLQJ�FROOHDJXH�DUJXHV�WKDW�26+$�IDLOV�WR�VDWLVI\�WKH�JUDYH�GDQJHU�³LQ�WKH�ZRUNSODFH´�OLPLWDWLRQ�
on its authority because the Secretary did not specify how many employees would contract the virus at work and 
inVWHDG� ³FDOFXODWHG� WKH� QXPEHU� RI� SHRSOH� who happen to work who would, in any event, contract COVID-���´��
(Dissent Op. at 51)  As shown in this section, however, OSHA presented substantial evidence both that the 
workplaces of virtually every industry across America present a heightened risk of COVID-19 exposure to 
employees and that a clear predominance of COVID-19 outbreaks come from workplaces. 
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HFRQRPLF� GHPRJUDSKLFV�´� � Id.  Compounding matters, mutations of the virus become 

increasingly likely with every transmission, contributing to uncertainty and greater potential for 

serious health effects.  Id. at 61,409.  Based on this record, the symptoms of exposure are 

WKHUHIRUH� QHLWKHU� ³HDVLO\� FXUDEOH� DQG� IOHHWLQJ´� QRU� LV� WKH� ULVN� RI� GHYHORSLQJ� VHULRXV� disease 

speculative.  See Fla. Peach Growers, 489 F.2d at 132; 'U\�&RORU�0IUV��$VV¶Q, 489 F.2d at 106. 

26+$� IXUWKHU� HVWLPDWHG� WKDW� WKH� VWDQGDUG� ZRXOG� ³VDYH� RYHU� ������ ZRUNHU� OLYHV� DQG�

prevent over 250,000 hospitalizations over the course of the next six moQWKV�´� � Id. at 61,408.  

This well exceeds what the Fifth Circuit previously found to present a grave danger.  See 

$VEHVWRV�,QIR��$VV¶Q, 727 F.2d at 424 (assuming that 80 deaths over six months would constitute 

a grave danger).  As the death rate in America has continued to climb throughout 2021, those 

estimates may prove to be understated.  Bill Chappell, 800,000 Americans Have Died of 

COVID. Now the U.S. Braces for an Omicron-Fueled Spike, NPR (Dec. 14, 

2021), https://www.npr.org/sections/coronavirus-live-updates/2021/12/14/1063802370/america-

us-covid-death-toll.  And where grave danger exists in a workplace, of course OSHA may 

consider the statistical proof on lives saved and hospitalizations prevented when issuing an ETS, 

even if the risk to individual workers varies within workplaces. 

A few Petitioners attack the veracity of some of the studies on which OSHA relies in its 

ETS or point to other studies that they claim contradict the studies on which OSHA relied.  But 

WKH�FRXUW¶V�³H[SHUWLVH�GRHV�QRW�OLH�LQ�WHFKQLFDO�PDWWHUV�´� Pub. Citizen Health Rsch. Grp. v. Tyson, 

����)��G�������������'�&��&LU����������³>,@W�LV�QRW�LQIUHTXHQW�WKDW�WKH�DYDLODEOH�GDWD�GR�QRW�VHWWOH�

a regulatory issue, and the agency must then exercise its judgment in moving from facts and 

pUREDELOLWLHV�RQ�WKH�UHFRUG�WR�D�SROLF\�FRQFOXVLRQ�´� � Id.  (quoting 0RWRU�9HKLFOH�0IUV��$VV¶Q�Y��

State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 52 (1983)).  OSHA pointed to extensive scientific 

evidence, including studies conducted by the CDC, of the dangers posed by COVID-19.  We 

WKHUHIRUH� FDQQRW� VD\� WKDW�26+$� DFWHG� LPSURSHUO\� LQ� OLJKW� RI� LWV� FOHDU� UHOLDQFH� RQ� ³D� ERG\� RI�

UHSXWDEOH�VFLHQWLILF�WKRXJKW�´��,QGXV��8QLRQ�'HS¶W�, 448 U.S. at 656.  

The claim that COVID-19 exists outside the workplace and thus is not a grave danger in 

the workplace is equally unavailing.  As discussed above, OSHA routinely regulates hazards that 
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exist both inside and outside the workplace.  More to the point, OSHA here demonstrated with 

substantial evidence that the nature of the workplace²commonplace across the country and in 

virtually every industry²presents a heightened risk of exposure.  Union Petitioners illustrate this 

point as well.  Within one week in mid-November, Michigan had reported 162 COVID-19 

outbreaks, 157 of which were in workplaces;5 Tennessee reported 280 COVID-19 outbreaks, 

161 of which were in workplaces;6 Washington state reported 65 outbreaks, of which 58 were in 

workplaces.7  And other states similarly experienced outbreaks predominantly in the workplace.8  

COVID-19 is clearly a danger that exists in the workplace.  

Some Petitioners contend that COVID-19 is no longer a grave danger and claim that 

26+$¶V�GHOD\�LQ�SURPXOJDWLQJ�WKH�(76�LV�HYLGHQFH�WKDW�QR�JUDYH�GDQJHU�H[LVWV���$V�H[SODLQHG��

however, OSHA provided LWV� UHDVRQLQJ� IRU� WKH� GHOD\�� �:KHQ� WKH� SDQGHPLF� EHJDQ�� ³VFLHQWLILF�

HYLGHQFH�DERXW�WKH�GLVHDVH´�DQG�³ZD\V�WR�PLWLJDWH�LW�ZHUH�XQGHYHORSHG�´�����)HG��5HJ��DW����������

At that point, OSHA chose to focus on nonregulatory options, and crafted workplace guidance 

³EDVHG� RQ� WKH� FRQGLWLRQV� DQG� LQIRUPDWLRQ� DYDLODEOH� WR� WKH� DJHQF\� DW� WKDW� WLPH�´� LQFOXGLQJ� WKDW�

³YDFFLQHV�ZHUH�QRW�\HW�DYDLODEOH�´��Id. at 61,429±30.  The voluntary guidance, however, proved 

LQDGHTXDWH�� DQG� DV� HPSOR\HHV� UHWXUQHG� WR� ZRUNSODFHV� WKH� ³UDSLG� ULse to predominance of the 

'HOWD�YDULDQW´�PHDQW�³LQFUHDVHV�LQ�LQIHFWLRXVQHVV�DQG�WUDQVPLVVLRQ´�DQG�³SRWHQWLDOO\�PRUH�VHYHUH�

KHDOWK�HIIHFWV�´��Id. at 61,409±12.  

At the same time, the options available to combat COVID-19 changed significantly: the 

FDA granted approval to one vaccine on August 23, 2021, and testing became more readily 

available.  Id. at 61,431, 61,452.  These changes, coupled with the ongoing risk workers face of 

 
50LFK�� 'HS¶W� RI� +HDOWK� 	� +XPDQ� 6HUYV��� https://www.michigan.gov/coronavirus/0,9753,7-406-

98163_98173_ 102057---,00.html. 
671� 'HS¶W� RI� +HDOWK�� https://www.tn.gov/content/dam/tn/health/documents/cedep/novel-

coronavirus/Critical IndicatorReport.pdf 
7:DVK�� 'HS¶W� RI� +HDOWK�� https://www.doh.wa.gov/Portals/1/Documents/1600/coronavirus/data-

tables/Statewide COVID-19 OutbreakReport.pdf. 
8Union Petitioners point to California, New Mexico, and Oregon as other states that illustrate significant 

outbreaks in a variety of workplaces. 
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contracting COVID-����VXSSRUW�26+$¶V�FRQFOXVLRQ�WKDW�WKH�WLPH�ZDV�ULSH�IRU�26+$�Wo address 

the ongoing danger in the workplace through an ETS.  More importantly, we are not to second 

JXHVV�ZKDW� WKH�$JHQF\� FRQVLGHUV� D� ³ULVN�ZRUWK\� RI�$JHQF\� DFWLRQ´� EHFDXVH� WKDW� ³LV� D� SROLF\�

consideration that belongs, in the first instance to the Agency�´��$VEHVWRV�,QIR��$VV¶Q, 727 F.2d at 

������5HO\LQJ�RQ�WKH�KLVWRU\�RI�WKH�SDQGHPLF��26+$�H[SODLQHG�WKDW�³WKH�DJHQF\�FDQQRW�DVVXPH�

EDVHG�RQ�SDVW�H[SHULHQFH�WKDW�QDWLRQZLGH�FDVH�OHYHOV�ZLOO�QRW� LQFUHDVH�DJDLQ�´� ����)HG��5HJ��DW��

61,431.  That conclusion has proven correct, as we now see the rise of new and more 

transmissible variants and the resulting increases in COVID-19 cases.  See Centers for Disease 

Control and Prevention (CDC), Omicron Variant: What You Need to Know (Dec. 13, 2021), 

https://www.cdc.gov/coronavirus/2019-ncov/variants/omicron-variant.html.  And we know that 

in our nation, over 800,000 people have died in less than two years and the numbers continue to 

climb, with more of those deaths having occurred in 2021 than in 2020.  See Bill Chappell, 

supra. 

Based on the wealth of information in the 153-page preamble, it is difficult to imagine 

what more OSHA could do or rely on to justify its finding that workers face a grave danger in 

the workplace.  It is not appropriate to second-guess that agency determination considering the 

substantial evidence, including many peer-reviewed scientific studies, on which it relied.  Indeed, 

OSHA need not demonstrate scientific certainty.  As long as it supports it conclusion with 

³D ERG\� RI� UHSXWDEOH� VFLHQWLILF� WKRXJKW�´� 26+$� PD\� ³XVH� FRQVHUYDWLYH� DVVXPSWLRQV� LQ�

interpreting the data . . . , ULVNLQJ�HUURU�RQ�WKH�VLGH�RI�RYHUSURWHFWLRQ�UDWKHU�WKDQ�XQGHUSURWHFWLRQ�´��

,QGXV��8QLRQ�'HS¶W, 448 U.S. at 656.   

iii.  Necessity 

7R�LVVXH�DQ�(76��26+$�LV�DOVR� UHTXLUHG� WR�VKRZ�WKDW� WKH�(76�LV�³QHFHVVDU\� WR�SURWHFW�

HPSOR\HHV� IURP´� WKH�JUDYH�GDQJHU�� ����8�6�&��������F������ �7KLV� VWDQGDUG� LV�PRUH�GHPDQGLQJ�

WKDQ�WKH�³UHDVRQDEO\�QHFHVVDU\�RU�DSSURSULDWH´�VWDndard applicable to permanent standards.  See 

id. § 652(8); VHH� DOVR� ,QGXV�� 8QLRQ� 'HS¶W, 448 U.S. at 615.  To pass muster, OSHA must 

demonstrate, by substantial evidence, that the regulation is essential to reducing the grave danger 

asserted.  See Dry Color, 486 F.2d at 105.  In addition, OSHA must address economic feasibility 
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EHFDXVH�WKH�(76¶V�³SURWHFWLRQ�DIIRUGHG�WR�ZRUNHUV�VKRXOG�RXWZHLJK�WKH�HFRQRPLF�FRQVHTXHQFHV�

WR�WKH�UHJXODWHG�LQGXVWU\�´��$VEHVWRV�,QIR��$VV¶Q, 727 F.2d at 423.  

Some Petitioners argue WKH�ZRUG� ³QHFHVVLW\´�PDQGDWHV� WKDW�26+$¶V� VWDQGDUG�PD\�XVH�

only the means that are absolutely required to quell the grave danger.  Taken seriously, such a 

cramped reading of the statute would require OSHA to prognosticate an emergency and devise 

the most narrowly tailored ETS to entirely remove the grave danger from the workplace.  But in 

virtually every emergency situation that would require an ETS, no precaution proposed by 

OSHA could ever be 100 percent effective at quelling the emergency.  Courts have 

DFNQRZOHGJHG� WKLV� SUDFWLFDO� UHDOLW\�� H[SODLQLQJ� WKDW� (76� VWDQGDUGV� ³PD\� QHFHVVDULO\� EH�

somewhat general . . . .  It cannot be expected that every procedure or practice will be strictly 

QHFHVVDU\�DV� WR�HYHU\�VXEVWDQFH�� W\SH�RI�XVH��RU�SODQW�RSHUDWLRQ�´� �Dry &RORU�0IUV��$VV¶Q��,QF�, 

����)��G� DW� ����� �26+$�QHHG�RQO\� GHPRQVWUDWH� WKDW� WKH� VROXWLRQ� LW� SURSRVHV� ³LV� QHFHVVDU\� WR�

alleviate D�JUDYH�ULVN�RI�ZRUNHU�GHDWKV�GXULQJ�>WKH�(76¶V@�VL[�PRQWK�WHUP�´��$VEHVWRV�,QIR��$VV¶Q, 

727 F.2d at 427 (emphasis added).   

The dissent disagrees, contending that the Secretary must rule out alternatives to show 

ZK\�KLV�SURSRVHG�PHDQV�DUH�³LQGLVSHQVDEOH�´�SRLQWLQJ�XV� WR�Asbestos Information Association.  

(Dissent Op. at 44�� � %XW� LQ� WKDW� FDVH�� WKH� )LIWK� &LUFXLW� IRXQG� WKDW� 26+$¶V� GHtermination of 

QHFHVVLW\�IRU�WKH�SURSRVHG�(76�ZDV�XQGHUFXW�E\�LWV�H[LVWLQJ�UHJXODWLRQ�WKURXJK�ZKLFK�³PXFK�RI�

WKH�FODLPHG�EHQHILW�FRXOG�EH�REWDLQHG�´�����)��G�DW�������7KH�)LIWK�&LUFXLW�GLG�QRW�UHTXLUH�WKDW�

OSHA rule out every plausible alternative in devising its ETS because the critical question was 

ZKHWKHU�26+$¶V�FXUUHQW�UHJXODWLRQV�ZHUH�VXIILFLHQW�WR�DGGUHVV�WKH�SUREOHP���See id.  To answer 

WKDW�TXHVWLRQ��WKH�6HFUHWDU\�KHUH�FDWDORJHG�26+$¶V�DFWLRQV�LQYROYLQJ�&29,'-19, starting with 

advisory guidance then moving to attempts to enforce its General Duty clause. 86 Fed. Reg. at 

61,444.  These actions were to no avail as COVID-19 transmission rates in the workplace 

continued to climb and COVID-19-UHODWHG�FRPSODLQWV�FRQWLQXHG�WR�SRXU�LQ��VXJJHVWLQJ�³D�ODFN�RI�

wLGHVSUHDG� FRPSOLDQFH�´� � Id. at 61,445.  With nothing left at his disposal to curb the 

transmission in the workplace, the Secretary issued the ETS.  We find that this explanation 

VDWLVILHV�WKH�6HFUHWDU\¶V�REOLJDWLRQ� 
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Turning to assess the remaining evidence VXSSRUWLQJ�26+$¶V�QHFHVVLW\� ILQGLQJ��26+$�

explained that the pandemic in the United States has significantly changed course since the 

emergence of COVID-19 in early 2020, necessitating an ETS at this point in time.  In particular, 

the emergence of the Delta variant significantly increased transmission when reported cases had 

been dwindling for months.  The realities of the Delta variant significantly changed public health 

policy and underscored a need for issuing an ETS²not only to control the variant itself, but to 

control the spread of the disease to slow further mutations.  86 Fed. Reg. at 61,431±32.  

Recognizing this new reality, the Agency crafted an ETS with options for employers, noting that 

³HPSOR\HUV�LQ�WKHLU�XQLTXH�ZRUNSODFH�VHWWLQJV�PD\�EH�EHVW�Vituated to understand their workforce 

DQG� VWUDWHJLHV� WKDW�ZLOO�PD[LPL]H�ZRUNHU� SURWHFWLRQ�ZKLOH�PLQLPL]LQJ�ZRUNSODFH� GLVUXSWLRQV�´��

Id. at 61,436. 

Regarding the vaccine component of the ETS, OSHA explained the importance of 

vaccination to combat the transmission of COVID-19 and relied upon studies demonstrating the 

³SRZHU�RI�YDFFLQHV�WR�VDIHO\�SURWHFW�LQGLYLGXDOV�´�LQFOXGLQJ�IURP�WKH�'HOWD�YDULDQW���Id. at 61,432, 

���������([WHQVLYH�HYLGHQFH�FLWHG�E\�26+$�VKRZV�WKDW�YDFFLQDWLRQ�³UHGXFH>V@�WKH�SUHVHQFH�DQG�

severity of COVID-��� FDVHV� LQ� WKH� ZRUNSODFH�´� DQG� HIIHFWLYHO\� ³HQVXU>HV@´� WKDW� ZRUNHUV� DUH�

protected from being infected and infecting others.  Id. at 61,434, 61,520, 61,528±29 (citing 

studies).  Likewise, the face-covering-and-test facet of the ETS is similarly designed based on 

the scientific evidence to reduce the risk of transmission and infection of COVID-19.  Regular 

WHVWLQJ� ³LV� HVVHQWLDO� EHFDXVH� 6$56-CoV-2 infection is often attributable to asymptomatic or 

pre-V\PSWRPDWLF� WUDQVPLVVLRQ�´� � Id. at 61,438 (citing studies).  And wearing a face covering 

SURYLGHV� DQ� DGGLWLRQDO� OD\HU� RI� SURWHFWLRQ�� GHVLJQHG� WR� UHGXFH� ³H[SRVXUH� WR� WKH� UHVSLUDWRU\�

droplets of co-workers and others[, and] . . ��WR�VLJQLILFDQWO\�UHGXFH�WKH�ZHDUHU¶V�DELOLW\�WR�VSUHDG�

WKH�YLUXV�´��Id. at 61,439. 

Vaccinated employees are significantly less likely to bring (or if infected, spread) the 

virus into the workplace.  Id. 61,418±19.  And testing in conjunction with wearing a face 

FRYHULQJ�³ZLOO�IXUWKHU�PLWLJDWH�WKH�SRWHQWLDO�IRU�XQYDFFLQDWHG�workers to spread the virus at the 

ZRUNSODFH�´� � Id. at 61,439.  Based on the evidence relied on by OSHA, these measures will 
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³SURWHFW� ZRUNHUV´� IURP� WKH� JUDYH� GDQJHUV� SUHVHQWHG� E\� &29,'-19 in the workplace.  See 

29 U.S.C. § 655(c)(1).  And OSHA is required to minimize a grave danger, even if it cannot 

eliminate it altogether.  1DW¶O� *UDLQ� 	� )HHG� $VV¶Q� Y�� 2FFXSDWLRQDO� 6DIHW\� 	� +HDOWK� $GPLQ�, 

866 F.2d 717, 737 (5th Cir. 1988).  

OSHA limited the ETS to coverage of 100 or more employees, based on four reasons.  

First, as a practical matter, those employers have the administrative and managerial capacity to 

be able to promptly implement and meet the standard.  Id. at 61,511.  Second, the coverage 

threshold is sufficiently expansive to ensure protection to meaningfully curb transmission rates to 

offset the impact of the virus.  Id.  7KLUG�� WKH�(76�³ZLOO� UHDFK� WKH� ODUJHVW� IDFLOLWLHV��ZKHUH� WKH�

most deadly outbreaks of COVID-���FDQ�RFFXU�´��Id.  And finally, the standard is consistent with 

size thresholds established in analogous congressional and agency decisions, including standards 

promulgated by the Equal Employment Opportunity Commission under Title VII of the Civil 

Rights Act of 1964, requirements under the Affordable Care Act (in allowing greater flexibility 

with its requirements for employers with 100 or fewer employees), and requirements under the 

Family Medical Leave Act (exempting compliance for employers with fewer than 50 employees 

given decreased administrative capacity and inability to easily accommodate such employee 

absences).  Id. at 61,513. 

 3HWLWLRQHUV�FRQWHQG��UHO\LQJ�RQ�WKH�)LIWK�&LUFXLW¶V�GHFLVLRQ��WKDW�WKH�QHFHVVLW\�RI�WKH�(76�

is undermined by the IDFW� WKDW� LW� LV� ERWK� ³RYHULQFOXVLYH´� DQG� ³XQGHULQFOXVLYH�´� � 1HLWKHU�

REVHUYDWLRQ� ZDUUDQWV� D� VWD\�� � 26+$� PD\� OHDQ� ³RQ� WKH� VLGH� RI� RYHUSURWHFWLRQ� UDWKHU� WKDQ�

XQGHUSURWHFWLRQ´� ZKHQ� SURPXOJDWLQJ� DQ� (76�� � ,QGXV�� 8QLRQ� 'HS¶W, 448 U.S. at 656.9  And 

26+$�LV�QRW�UHTXLUHG�WR�SURFHHG�³ZRUNSODFH�E\�ZRUNSODFH�´�$P��'HQWDO�$VV¶Q, 984 F.2d at 827, 

LQ� LWV� (76� QRU�ZRXOG� LW� ³EH� H[SHFWHG� WR� FRQGXFW� RQ-the-VSRW� LQYHVWLJDWLRQV�´�Dry Color Mfrs. 

$VV¶Q�,QF�, 486 F.2d at 102 n.3.  To expect otherwise of OSHA would belie the whole point of an 
 

9The dissent contends that RXU�FLWDWLRQ�LV�LQDSSRVLWH�EHFDXVH�LW�³GLG�QRW�UHYLHZ�DQ�HPHUJHQF\�standard´�DQG�
UHIHUV�WR�WKH�6HFUHWDU\¶V�LQWHUSUHWDWLRQ�RI�GDWD�XQGHUO\LQJ�D�ULVN�DVVHVVPHQW����'LVVHQW�2S��DW�47)  The language cited, 
KRZHYHU�� DGGUHVVHV� ZKHWKHU� 26+$¶V� HYLGHQFH� VXSSRUWLQJ� LWV� HVWLPDWLRQ� RI� D� ULVN�� ZKLFK� ZDV� WKH� EDVLV� IRU� WKH�
standard, was supported by substantial evidence.  ,QGXV��8QLRQ�'HS¶W, 448 U.S. at 656.  Critically, the substantial 
evidence standard at issue there governs both emergency temporary standards and run-of-the-mill OSHA standards 
and is applicable here.  See 29 U.S.C. § 655(f).   
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emergency WHPSRUDU\� VWDQGDUG��ZKLFK�GHPDQGV� WKDW�26+$�DFW�TXLFNO\� ³WR�SURYLGH� LPPHGLDWH�

SURWHFWLRQ´�WR�ZRUNHUV�IDFLQJ�D�JUDYH�GDQJHU���Id. at 105.  OSHA explored the dangers in varied 

workplaces and industries and concluded thDW�³HPSOR\HHV�FDQ�EH�H[SRVHG�WR�WKH�YLUXV�LQ�DOPRVW�

DQ\�ZRUN�VHWWLQJ´�DQG�WKDW�HPSOR\HHV�URXWLQHO\�³VKDUH�FRPPRQ�DUHDV�OLNH�KDOOZD\V��UHVWURRPV��

OXQFKURRPV>�@� DQG�PHHWLQJ� URRPV´� DQG� DUH� DW� ULVN� RI� LQIHFWLRQ� IURP� ³FRQWDFW�ZLWK� FRZRUNHUV��

clients, or members RI� WKH� SXEOLF�´� � ��� )HG�� 5HJ�� DW� ������±12.  OSHA supported those 

conclusions by relying on peer-reviewed studies and data collected by government health 

departments.  But in any case, OSHA tailored the ETS by excluding workplaces where the risk is 

significantly lower, including those where employees are working exclusively outdoors, 

remotely from home, or where the employee does not work near any other individuals.  Id. at 

61,516.  

 The argument that the ETS is overinclusive because it imposes requirements on some 

ZRUNHUV� WKDW� DUH� DW� OHVVHU� ULVN� RI� GHDWK� WKDQ� RWKHUV� RYHUORRNV� 26+$¶V� UHDVRQLQJ�� � 26+$�

promulgated the ETS to prevent employees from transmitting the virus to other employees²that 

risk is not age-dependent.  See, e.g., id. at 61,403; 61,418±19; 61,435; 61,438.  OSHA found that 

unvaccinated workers in workplaces where they encountered other workers or customers faced a 

grave danger and that vaccination or testing and masking were necessary to protect those 

workers from COVID-19.  Those workers are LQ� ³D� ZLGH� YDULHW\� RI� ZRUN� VHWWLQJV� DFURVV� DOO�

LQGXVWULHV´�WKXV�FRXQVHOLQJ�IRU�WKH�EURDG�VWDQGDUG���Id. at 61,411±12.  

 That the ETS is underinclusive, as some Petitioners argue, suggests that OSHA has not 

done enough to eliminate the grave danger facing workers, and more workplace safeguards²not 

fewer²are needed to protect the workplace.  And OSHA explained that it chose a tailored 

threshold because those employers would be best positioned to actually effectuate the standard 

and their employees are more at risk.  Id. DW���������³26+$�KDV�VHW�WKH�WKUHVKROG�IRU�FRYHUDJH�

based primarily on administrative capacity for purposes of protecting workers as quickly as 

SRVVLEOH�´�� id. DW� ������� �VXJJHVWLQJ� WKDW� ³ODUJHU� HPSOR\HUV� DUH� PRUH� OLNHO\� WR� KDYH� PDQ\�

employees JDWKHUHG� LQ� WKH� VDPH� ORFDWLRQ´� DQG� KDYH� ³ODUJHU´� DQG� ³ORQJHU´� RXWEUHDNV����
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OSHA also demonstrates that selecting larger employers means that the ETS reaches enough 

workers to make a meaningful difference in mitigating the risk.  Id. at 61,513. 

 It has long been the case that an agency ³LV�QRW�UHTXLUHG�WR�LGHQWLI\�WKH�RSWLPDO�WKUHVKROG�

with pinpoint precision.  It is only required to identify the standard and explain its relationship to 

WKH�XQGHUO\LQJ�UHJXODWRU\�FRQFHUQV�´��1DW¶O�6KRRWLQJ�6SRUWV�)RXQG��Y��-ones, 716 F.3d 200, 214 

(D.C. Cir. 2013) (quoting WorldCom, Inc. v. FCC, 238 F.3d 449, 461±62 (D.C. Cir. 2001)); see 

also Providence Yakima Med. Ctr. v. Sebelius, 611 F.3d 1181, 1191 (9th Cir. 2010); Williams-

Yulee v. Fla. Bar, 575 U.S. 433, 449 (2015) (noWLQJ�WKDW� WKH�JRYHUQPHQW�³QHHG�QRW�DGGUHVV�DOO�

DVSHFWV�RI�D�SUREOHP�LQ�RQH�IHOO�VZRRS´����&RXUWV�DUH�³JHQHUDOO\�XQZLOOLQJ�WR�UHYLHZ�OLQH-drawing 

performed by the [agency] unless a petitioner can demonstrate that lines drawn . . . are patently 

unreasonable, KDYLQJ� QR� UHODWLRQVKLS� WR� WKH� XQGHUO\LQJ� UHJXODWRU\� SUREOHP�´� Cassel v. FCC, 

154 F.3d 478, 485 (D.C. Cir. 1998) (alteration in original) (quoting Home Box Off., Inc. v. FCC, 

����)��G��������'�&��&LU�����������26+$¶V�(76�UHDGLO\�VKRZV�D�UHODWLRQVKLS�WR�WKH underlying 

regulatory problem²larger employers are better able to implement the policies, are at 

heightened risk, and regulating them will be a significant step in protecting the entire workforce 

from COVID-19 transmission.  And of course, agencies can later revise, refine, and broaden (or 

narrow) their regulations, but exigent circumstances allow there to be some reasonable discretion 

at the initial steps of promulgating a regulation.  6HH�)RUJLQJ� ,QGXV��$VV¶Q, 773 F.2d at 1454; 

United Steelworkers of Am., 647 F.2d at 1309±10 (D.C. Cir. 1980).   

 7XUQLQJ� WR� WKH� FRVW� DQDO\VLV�� 26+$� LV� QRW� UHTXLUHG� WR� FRQGXFW� D� ³IRUPDO� FRVW-benefit 

DQDO\VLV´�EHIRUH�LVVXLQJ�DQ�(76���$VEHVWRV�,QIR��$VV¶Q, 727 F.2d at 423 n.18 (reasoning that it is 

³XQOLNHO\´� WKDW�³WKH�DJHQF\�ZRXOG�KDYH� WLPH�WR�FRQGXFW�VXFK�DQ�DQDO\VLV´� LQ� WKH�FRQWH[W�RI�DQ�

HPHUJHQF\��� �&RQJUHVV� UHFRJQL]HG� WKDW�26+$� VWDQGDUGV�ZRXOG� LPSRVH� FRVWV�� EXW� SODFHG� ³WKH�

benefit of worker health above all other considerations save those making attainment of this 

benefit uQDFKLHYDEOH�´� �Am. Textile Mfrs. Inst., 452 U.S. at 509.  The question is whether the 

standard is economically feasible.  United Steelworkers of Am., 647 F.2d at 1264.  An OSHA 

³VWDQGDUG� LV� HFRQRPLFDOO\� IHDVLEOH� LI� WKH� FRVWV� LW� LPSRVHV� GR� QRW� µWKUHDWHQ�PDVVLYH� GLVORFDWLRQ�

to, RU� LPSHULO� WKH� H[LVWHQFH� RI�� WKH� LQGXVWU\�¶´� �Am. Iron & Steel Inst. v. Occupational Safety 
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& Health Admin., 939 F.2d 975, 980 (D.C. Cir. 1991) (quoting United Steelworkers of Am., 

647 F.2d at 1265).  OSHA must consider the costs in relation to the financial health of the 

affected industries or their impact on consumer prices.  United Steelworkers of Am., 647 F.2d at 

1265. 

Here, OSHA conducted a detailed economic analysis, concluding that the costs amounted 

to approximately 0.02 percent of the revenue of the average covered employer, or about $11,298 

per affected entity.  86 Fed. Reg. at 61,493±�����³7R�SXW�WKLV�LQWR�SHUVSHFWLYH��LI�WKH�DYHUDJH�ILUP�

decided to raise prices to cover the costs of the ETS, the price of a $100 product or service, for 

example, would have to be increased by 2 cents (during the six-PRQWK�SHULRG��´��Id. at 61,499.  

These costs are modest in comparison to other standards OSHA has implemented.  See, e.g., 

United Steelworkers of Am., 647 F.2d at 1281 (estimating capital costs for primary lead smelters 

WR� FRPSO\�ZLWK�26+$¶V� OHDG� H[SRVXUH� VWDQGDUG� WR� EH� EHWZHHQ� ����PLOOLRQ� DQG� ����PLOOLRQ����

26+$¶V�DQDO\VLV��PRUHRYHU��GRHV�QRW�FRQVLGHU�WKH�HFRQRPLF�KDUP�D�EXVLQHVV�ZLOO�XQGHUJR�LI�LW�LV�

closed by a COVID-19 outbreak in its workplace²taking this into account would further show 

that the benefits will outweigh the costs of the ETS.  If the costs of implementation become too 

high for a single business, an employer can raise infeasibility or impossibility as a defense to any 

citation that OSHA may issue for violating the ETS.  29 C.F.R. § 2200.34(b)(3). 

 Based on the substantial evidence referenced and relied upon by OSHA, there is little 

OLNHOLKRRG�RI�VXFFHVV�IRU�WKH�FKDOOHQJHV�DJDLQVW�26+$¶V�EDVHV�IRU�LVVXLQJ�WKe ETS. 

4.  Constitutional Challenges 

We turn to the likelihood of success on the remaining constitutional arguments raised by 

the Petitioners and were presumed persuasive by the Fifth Circuit.10 

 
106RPH�3HWLWLRQHUV�UDLVH�FKDOOHQJHV�UHJDUGLQJ�UHOLJLRXV�OLEHUW\���7KH�(76�VWDWHV��³LI�WKH�YDFFLQDWLRQ��DQG�RU�

testing for COVID-19, and/or wearing a face covering conflicts with a sincerely held religious belief, practice or 
REVHUYDQFH�� D� ZRUNHU� PD\� EH� HQWLWOHG� WR� D� UHDVRQDEOH� DFFRPPRGDWLRQ�´� � ��� )HG�� 5HJ�� DW� �������� � 7KHUHIRUH��
Petitioners are unlikely to succeed on their argument that the ETS infringes on religious liberty.  Regardless, their 
circumstance-specific arguments are premature and do not provide a basis to stay the entire ETS. 
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i.  Commerce Clause  

First, Petitioners raise challenges to the ETS under the Commerce Clause, directing us to 

WKH�)LIWK�&LUFXLW¶V� FRQFOXVLRQ� WKDW� WKH�(76� ³OLNHO\� H[FHHGV� WKH� IHGHUDO� JRYHUQPHQW¶V� DXWKRULW\�

under the Commerce Clause because it regulates noneconomic inactivity that falls squarely 

ZLWKLQ� WKH� 6WDWHV¶� SROLFH� SRZHU�´� � BST Holdings, 17 F.4th at 617.  Relying on National 

Federation of Independent Business v. Sebelius, 567 U.S. 519, 522 (2012), the Fifth Circuit 

UHDVRQHG� WKDW� ³>D@� SHUVRQ¶V� FKRLFH� WR� UHPDLQ� XQYDFFLQDWHG� DQG� IRUHJR� UHJXODU� WHVWLQJ� LV�

noneconomiF� DFWLYLW\�´� DQG� IDOOV�ZLWKLQ� WKH�6WDWHV¶� SROLFH� SRZHU�� � Id.  On that basis, the stay 

RSLQLRQ� VXPPDULO\� FRQFOXGHG� WKDW� EHFDXVH� WKH� (76� ³FRPPDQGHHUV´� HPSOR\HUV� WR� FRPSHO�

DFWLYLW\� WKDW� IDOOV� ZLWKLQ� WKH� 6WDWHV¶� SROLFH� SRZHU�� LW� ³IDU� H[FHHG>V@� FXUUHQW� FRQVWLWXtional 

DXWKRULW\�´��Id. 

 Petitioners and the Fifth Circuit miss the mark.  The ETS regulates employers with more 

than 100 employees, not individuals.  It is indisputable that those employers are engaged in 

commercial activity that Congress has the power to regulate when hiring employees, producing, 

selling and buying goods, etc.  See NFIB������8�6��DW����� �³7KH�SRZHU� WR regulate commerce 

SUHVXSSRVHV� WKH� H[LVWHQFH� RI� FRPPHUFLDO� DFWLYLW\� WR� EH� UHJXODWHG�´��� � 7KH� (76� UHJXODWHV�

economic activity by regulating employers. 

,W�KDV�ORQJ�EHHQ�XQGHUVWRRG�WKDW�UHJXODWLQJ�HPSOR\HUV�LV�ZLWKLQ�&RQJUHVV¶V�UHDFK�XQGHU�

the Commerce Clause.  To hold otherwise would upend nearly a century of precedent upholding 

laws that regulate employers to effectuate a myriad of employee workplace policies.  See, e.g., 

United States v. Darby, 312 U.S. 100, 109, 114 (1941) (finding the Fair Labor Standards Act 

imposed a permissible use of government power when it set a minimum wage standard to 

SUHYHQW� WKH� SURGXFWLRQ� RI� JRRGV� ³IRU� LQWHUVWDWH� FRmmerce, under conditions detrimental to the 

maintenance of the minimum standards of living necessary for health and general well-EHLQJ´���

United Steelworkers of Am., AFL-CIO v. Weber, 443 U.S. 193, 206 n.6 (1979) (finding proper 

use of the commerce power to bar employers from discriminating against employees on a 

protected ground under Title VII); NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 33 (1937) 

�ILQGLQJ�SURSHU�XVH�RI�FRPPHUFH�SRZHU�WR�VDIHJXDUG�³WKH�ULJKW�RI�HPSOR\HHV�WR�VHOI-organization 
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and to select representatives of their own choosing for collective bargaining or other mutual 

SURWHFWLRQ�ZLWKRXW�UHVWUDLQW�RU�FRHUFLRQ�E\�WKHLU�HPSOR\HU´����7KHVH�FDVHV�UHFRJQL]H��IRU�H[DPSOH��

WKDW��D�SHUVRQ¶V�FKRLFH�WR�GLVFULPLQDWH�DJDLQVW�DQRWKHU�EDVHG�RQ�UDFH LV�³QRQHFRQRPLF�DFWLYLW\�´�

but the effect of that choice on the workplace and the flow of commerce in and from that 

workplace is economic²hence, it is subject to regulation under the Commerce Clause.  

Cf. Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241, 253 (1964) (finding 

³GLVFULPLQDWLRQ�E\�KRWHOV�DQG�PRWHOV�LPSHGHV�LQWHUVWDWH�WUDYHO´�� 

 7KDW� SULQFLSOH� ZDV� DW� WKH� KHDUW� RI� WKH� 6XSUHPH� &RXUW¶V� GHFLVLRQ� LQ�NLRB v. Jones & 

Laughlin Steel, 201 U.S. 1 (1927).  There, the Court emphasized that to determine the Commerce 

&ODXVH¶V�DSSOLFDELOLW\��ZH�IRFXV�RQ�WKH�³HIIHFW�XSRQ�FRPPHUFH��QRW�WKH�VRXUFH�RI�WKH�LQMXU\�´�����

U.S. at 32, and that Congress may legislate under the Commerce Clause to ensure the safety of 

commerce, id. at 37.  When industries occupy D� ³QDWLRQDO� VFDOH�´� PRUHRYHU�� &RQJUHVV� PD\�

SURWHFW� LQWHUVWDWH� FRPPHUFH� IURP� ³SDUDO\>VLV@�´� � Id. at 41.  COVID-��¶V� SDUDO\]LQJ� HIIHFW� RQ�

commerce has been repeatedly demonstrated throughout the pandemic.  See, e.g., U.S. Bureau of 

Labor Statistics, TED: The Economics Daily (July 8, 2021), 

https://www.bls.gov/opub/ted/2021/6-2-million-unable-to-work-because-employer-closed-or-

lost-business-due-to-the-pandemic-june-20 21.htm.   

 This also demonstrates why NFIB v. Sebelius is inapposite.  In NFIB, the Supreme Court 

FRQVLGHUHG� FKDOOHQJHV� WR� WKH� $IIRUGDEOH� &DUH� $FW¶V� LQGLYLGXDO� PDQGDWH�� � ���� 8�6�� DW� ������

&ULWLFDOO\��DQG�IDWDO� WR� WKH�)LIWK�&LUFXLW¶V�SRLQW�� WKH�$IIRUGDEOH�&DUH�$FW�FRQWDLQV� WZR�VHSDUDWH�

types of mandates: the individual mandate to direct individuals to purchase health insurance²at 

issue in NFIB²and the employer mandate²not at issue in NFIB.  See 26 U.S.C. § 4980H.  A 

plurality of five Justices questioned whether the Commerce Clause gave Congress the power to 

mandate that people engage in economic activity to sustain the individual mandate.  See NFIB, 

567 U.S. at 547±58.  But no Justice doubted that Congress could, under the Commerce Clause, 

require employers to provide health insurance to their employees.  So too here.   

 Citing Zucht v. King, 260 U.S. 174 (1922), and Jacobson v. Massachusetts, 197 U.S. 11 

(1905), Petitioners and the Fifth CircXLW�FRQWHQG�WKDW� WKH�(76�³IDOOV�VTXDUHO\�ZLWKLQ�WKH�6WDWHV¶�
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SROLFH�SRZHUV�´��BST Holdings, 17 F.4th at 617.  But those cases concerned challenges to state 

vaccine requirements under the Fourteenth Amendment, not federalism questions over whether 

states or the federal government can impose such a requirement.  If the suggestion here is that the 

federal and state regulatory powers over economic activity are mutually exclusive, the Supreme 

Court rejected that argument in Willson v. Black Bird Creek Marsh Co., 27 U.S. 245, 251±52 

��������KROGLQJ�DQ�DFW�HPSRZHULQJ�WKH�6WDWH¶V�FRQVWUXFWLRQ�RI�D�GDP�WKDW�REVWUXFWHG�DQ�LQWHUVWDWH�

ZDONZD\�LV�QRW�³UHSXJQDQW�WR�WKH�SRZHU�WR�UHJXODWH�FRPPHUFH�LQ�LWV�GRUPDQW�VWDWH´����7R�EH�VXUH��

there are numerous areas²for example, education²in which States and the federal government 

have overlapping authority.  But that states may regulate COVID-19 safety measures does not 

operate to preclude the federal government from doing so.   

 Finally, Congress already addressed the issue when it passed the OSH Act, expressing its 

intention to preempt state and local standards that conflict with OSHA standards.  See Gade, 

505 U.S. at 98±����KROGLQJ�WKDW�³QRQDSSURYHG�VWDWH�UHJXODWLRQ�RI�RFFXSDWLRQDO�VDIHW\�DQG�KHDOWK�

issues for which a federal stanGDUG� LV� LQ�HIIHFW� LV� LPSOLHGO\�SUHHPSWHG´�E\�26+$¶V�VWDQGDUG����

Hazards are often regulated by both OSHA and state agencies, such as exposure to lead.  But 

overlap does not limit the authority Congress granted to OSHA to regulate the same risk of 

exposure. 

 For the foregoing reasons, the Commerce Clause challenges do not have a meaningful 

likelihood of success. 

ii.  Non-Delegation Doctrine 

 5HO\LQJ�RQ�WKH�)LIWK�&LUFXLW¶V�GHFLVLRQ��3HWLWLRQHUV�FDVW�FRQVWLWXWLRQDO�GRXEW�RQ�WKH�(76�

E\�TXHVWLRQLQJ�&RQJUHVV¶V�GHlegation of authority to OSHA when it passed the OSH Act.  The 

)LIWK� &LUFXLW� FXUVRULO\� FRQFOXGHG� WKDW� &RQJUHVV� FDQQRW� ³DXWKRUL]H� D� ZRUNSODFH� VDIHW\�

administration in the deep recesses of the federal bureaucracy to make sweeping pronouncement 

on matters of SXEOLF�KHDOWK�DIIHFWLQJ�HYHU\�PHPEHU�RI�VRFLHW\�LQ�WKH�SURIRXQGHVW�RI�ZD\V�´��BST 

Holdings, 17 F.4th at 611.  That contention never specifies which provision of the OSH Act is an 
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improper delegation.  We therefore construe its analysis in line with the PetLWLRQHUV¶�DUJXPHQWV�

that 29 U.S.C. § 655(c)(1) constitutes an improper delegation.  

 The Supreme Court has only twice invoked the non-delegation doctrine to strike down a 

statute.  See Panama Refin. Co. v. Ryan, 293 U.S. 388, 430 (1935); A.L.A. Schechter Poultry 

Corp. v. United States, 295 U.S. 495, 542 (1935).  In Gundy v. United States, the Supreme Court 

VWDWHG�WKDW��³>W@KH�QRQGHOHJDWLRQ�GRFWULQH�EDUV�&RQJUHVV�IURP�WUDQVIHUULQJ�LWV�OHJLVODWLYH�SRZHU�WR�

DQRWKHU� EUDQFK� RI� *RYHUQPHQW�´� � ���� 6�&W�� ������ ����� ������� �SOXUDOLW\� RSLQLRQ��� � ³%XW� WKH�

&RQVWLWXWLRQ� µGRHV� QRW� GHQ\>@� WR� WKH� &RQJUHVV� WKH� QHFHVVDU\� UHVRXUFHV� RI� IOH[LELOLW\� DQG�

SUDFWLFDOLW\� >WKDW� HQDEOH� LW@� WR� SHUIRUP� LWV� IXQFWLRQ>V@�´� � Id. at 2123 (alterations in original) 

(quoting Yakus v. United States, 321 U.S. 414, 425 (1944)) (alterations in original).  To the 

FRQWUDU\��&RQJUHVV�³PD\�FRQIHU� VXEVWDQWLDO�GLVFUHWLRQ�RQ�H[HFXWLYH�DJHQFLHV� WR� LPSOHPHQW�DQG�

HQIRUFH�WKH�ODZV�´��Id. (citing Mistretta v. United States, 488 U.S. 361, 372 (1989)).  A statutory 

GHOHJDWLRQ� LV� WKHUHIRUH� FRQVWLWXWLRQDO� DV� ORQJ� DV� ³&RQJUHVV� µOD\>V@� GRZQ� E\� OHJLVODWLYH� DFW� DQ�

intelligible principle to which the person or body authorized to [exercise the delegated authority] 

LV�GLUHFWHG�WR�FRQIRUP�¶´��Id. (quoting Mistretta, 488 U.S. at 372) (alterations in original).  The 

VWDUWLQJ�DQG�RIWHQ�HQGLQJ�SRLQW�IRU�WKH�DQDO\VLV�LV�³VWDWXWRU\�LQWHUSUHWDWLRQ´���:H�PXVW�³FRQVWUX>H@�

WKH�FKDOOHQJHG�VWDWXWH�WR�ILJXUH�RXW�ZKDW�WDVN�LW�GHOHJDWHV�DQG�ZKDW�LQVWUXFWLRQV�LW�SURYLGHV´�DQG�

WKHQ�³GHFLGH�ZKHWKHU�WKH�ODZ�VXIILFLHQWO\�JXLGHV�H[HFXWLYH�GLVFUHWLRQ�WR�DFFRUG�ZLWK�$UWLFOH�,�´��

Id. at 2124. 

 The Supreme Court has long recognized the power of Congress to delegate broad swaths 

of authority to executive agencies under this standard and has ultimately concluded that 

extremely broad standards will pass review.  See id. at 2129.  How broad?  Delegations to 

UHJXODWH�LQ�WKH�³SXEOLF�LQWHUHVW�´�1DW¶O�%URDG��&R��Y��8QLWHG�6WDWHV, 319 U.S. 190, 216 (1943), to 

VHW� ³IDLU� DQG� HTXLWDEOH� SULFHV�´� Yakus, 321 U.S. at 427, and to issue air quality standards 

³UHTXLVLWH� WR� SURWHFW� WKH� SXEOLF� KHDOWK�´�:KLWPDQ� Y�� $P�� 7UXFNLQJ� $VV¶Q, 531 U.S. 457, 472 

(2001).  See Gundy, 139 S. Ct. at 2129 (collecting sources). 

 Our extensive discussion of the statutory framework of the OSH Act above starts and 

HQGV� WKH� LQTXLU\�� �26+$¶V� VWDWXWRU\� DXWKRULW\� WR� LVVXH� VWDQGDUGV� LV� IRXQG� LQ� ���8�6�&�� � 655.  
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Specific authorization is in § 655(c)(1) and requires the Secretary to promulJDWH� ³HPHUJHQF\�

WHPSRUDU\�VWDQGDUGV�´�ZKHQ�KH�GHWHUPLQHV�WKDW�HPSOR\HHV�DUH�LQ�³JUDYH�GDQJHU´�IURP�H[SRVXUH�

WR� D�ZRUNSODFH�KD]DUG�DQG� WKDW� WKH� VWDQGDUG� LV� ³QHFHVVDU\� WR�SURWHFW� WKH� HPSOR\HHV� IURP�VXFK�

GDQJHU�´�  As shown above, it is well-established that tKH� VFRSH� RI� WKH�26+�$FW� DQG�26+$¶V�

authority include infectious diseases in the workplace, even when those diseases also exist 

RXWVLGH�WKH�ZRUNSODFH�� �7KHUHIRUH��&RQJUHVV�DSSOLHG�DQ�³LQWHOOLJLEOH�SULQFLSOH´�ZKHQ�LW�GLUHFWO\�

authorized OSHA to exercise this delegated authority in particular circumstances.  The Supreme 

&RXUW�ORQJ�DJR�UHFRJQL]HG�WKLV�DXWKRULW\���³7KH�>2FFXSDWLRQDO�6DIHW\�DQG�+HDOWK@�$FW�GHOHJDWHV�

EURDG�DXWKRULW\�WR�WKH�6HFUHWDU\�WR�SURPXOJDWH�GLIIHUHQW�NLQGV�RI�VWDQGDUGV�´��,QGXV��8QLRQ�'HS¶W, 

448 U.S. at 611. 

There is little possibility of success under the non-delegation doctrine.  

C.  Irreparable Harm 

The foregoing analysis shows that Petitioners cannot establish a likelihood of success on 

the merits, and this reason alone is sufficient to dissolve the stay.  Nken, 556 U.S. at 433±34.  We 

also conclude, however, that Petitioners have not shown that any injury from lifting the stay 

outweighs the injuries to the Government and the public interest. 

7R�PHULW�D�VWD\��3HWLWLRQHUV�EHDU�WKH�EXUGHQ�WR�GHPRQVWUDWH�DQ�LUUHSDUDEOH�LQMXU\��³VLPSO\�

VKRZLQJ� VRPH� µSRVVLELOLW\� RI� LUUHSDUDEOH� LQMXU\¶� IDLOV� WR� VDWLVI\� WKH� VHFRQG� IDFWRU�´� � Nken, 

556 U.S. at 434±35 (quoting Abbassi v. INS, 143 F.3d 513, 514 (9th Cir. 1998)).  Moreover, 

because this case involves the Government as an opposing party, the third and fourth factors 

³PHUJH�´� � Id. at 435.  The Fifth Circuit failed to analyze any harm to OSHA, instead baldly 

FRQFOXGLQJ� WKDW� D� VWD\�ZLOO� ³GR�26+$�QR� KDUP�ZKDWVRHYHU�´�BST Holdings, 17 F.4th at 618.  

We HQJDJH�LQ�RXU�RZQ�EDODQFLQJ�RI�WKH�SDUWLHV¶�KDUP�� 

 The injuries Petitioners assert are entirely speculative.  First, some Petitioners assert that 

compliance costs will be too high.  As detailed in the preceding section, these assertions ignore 

the economic analysis OSHA conducted that demonstrates the feasibility of implementing the 

ETS.  To the extent that a business with over 100 employees impacted at this stage of the ETS 
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faces true impossibility of implementation, it can assert that as an affirmative defense in response 

to a citation.  29 C.F.R. § 2200.34(b)(3).  Relying on employee declarations, other Petitioners 

claim that they will need to fire employees, suspend employees, or face employees who quit over 

the standard.  These concerns fail to address the accommodations, variances, or the option to 

mask-and-test that the ETS offers.  For example, employers that are confident that they can keep 

their employees safe using alternative measures can seek a variance from the standard pursuant 

to 29 U.S.C. § 655(d).  Or employers may choose to comply with the standard by enforcing the 

mask-and-test component, which are entirely temporary in nature and do not create irreparable 

injuries.  These provisions of the ETS undercut any claim of irreparable injury.   

 By contrast, the costs of delaying implementation of the ETS are comparatively high.  

Fundamentally, the ETS is an important step in curtailing the transmission of a deadly virus that 

has killed over 800,000 people in the United States, brought our healthcare system to its knees, 

forced businesses to shut down for months on end, and cost hundreds of thousands of workers 

theLU� MREV�� � ,Q�D�FRQVHUYDWLYH�HVWLPDWH��26+$�ILQGV�WKDW� WKH�(76�ZLOO�³VDYH�RYHU�������ZRUNHU�

OLYHV� DQG� SUHYHQW� RYHU� �������� KRVSLWDOL]DWLRQV´� LQ� MXVW� VL[� PRQWKV�� � ��� )HG�� 5HJ�� ��������

61,408.  A stay would risk compromising these numbers, indisputably a significant injury to the 

public.  The harm to the Government and the public interest outweighs any irreparable injury to 

the individual Petitioners who may be subject to a vaccination policy, particularly here where 

Petitioners have not shown a likelihood of success on the merits.  See Coleman v. Paccar, Inc., 

424 U.S. 1301, 1307±08 (1976). 

 In light of the foregoing, we find that the factors regarding irreparable injury weigh in 

favor of the Government and the public interest.  

III.  CONCLUSION 

For the foregoing reasons, we GRANT WKH�*RYHUQPHQW¶V�PRWLRQ�DQG�DISSOLVE the 

stay issued by the Fifth Circuit. 
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_________________ 

CONCURRENCE 
_________________ 

*,%%216��&LUFXLW�-XGJH��FRQFXUULQJ���,�DJUHH�WKDW�WKH�JRYHUQPHQW¶V�PRWLRQ�WR�GLVVROYH�

the stay should be granWHG�DQG�FRQFXU�IXOO\�LQ�-XGJH�6WUDQFK¶V�RSLQLRQ���,�ZULWH�VHSDUDWHO\�WR�QRWH�

the limited role of the judiciary in this dispute about pandemic policy.  Petitioners and various 

RSLQLRQV�GLVFXVV�DW� OHQJWK�KRZ�26+$�FRXOG�KDYH�KDQGOHG� WKH�SDQGHPLF¶V� LPSDFW�RQ�Slaces of 

employment differently.  Some of the writings include sweeping pronouncements about 

FRQVWLWXWLRQDO� ODZ� DQG� WKH� VFRSH� RI� 26+$¶V� VWDWXWRU\� DXWKRULW\�� � 0XFK� RI� WKLV� ZULWLQJ� LV�

untethered from the specific facts and issues presented here and overlooks the limited nature of 

our role. 

5HDVRQDEOH�PLQGV�PD\�GLVDJUHH� RQ�26+$¶V� DSSURDFK� WR� WKH� SDQGHPLF�� EXW�ZH�GR� QRW�

substitute our judgment for that of OSHA, which has been tasked by Congress with policy-

making responsibilities.  See Charles D. Bonnano Linen Serv., Inc. v. NLRB, 454 U.S. 404, 418 

(1982).  This limitation is constitutionally mandated, separating our branch from our political co-

EUDQFKHV�� � ³>)@HGHUDO� MXGJHV²who have no constituency²have a duty to respect legitimate 

policy choices made by those wKR�GR�´��Chevron, U.S.A., Inc. v. NRDC, Inc., 467 U.S. 837, 866 

(1984).  Beyond constitutional limitations, the work of an agency, often scientific and technical 

in nature, is outside our expertise.  See Kisor v. Wilkie, 139 S. Ct. 2400, 2413 (2019). 

Our only responsibility is to determine whether OSHA has likely acted within the bounds 

of its statutory authority and the Constitution.  As it likely has done so, I concur. 
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_________________ 

DISSENT 
_________________ 

LARSEN, Circuit Judge, dissenting.  As the Supreme Court has very recently reminded 

XV��³RXU�V\VWHP�GRHV�QRW�SHUPLW� DJHQFLHV� WR� DFW� XQODZIXOO\�HYHQ� LQ�SXUVXLW�RI�GHVLUDEOH�HQGV�´��

$OD��$VV¶Q�RI�5HDOWRUV� Y��'HS¶W�RI�+HDOWK�	�+XP��6HUYV�, 141 S. Ct. 2485, 2490 (2021).  The 

majoriW\¶V� WKHPH� LV� WKDW� TXHVWLRQV� RI� KHDOWK� VFLHQFH� DQG� SROLF\� OLH� EH\RQG� WKH� MXGLFLDO� NHQ���

I agree.  But this case asks a legal question:  whether Congress authorized the action the agency 

took.  That question is the bread and butter of federal courts.  And this case can be resolved using 

ordinary tools of statutory interpretation and bedrock principles of administrative law.  These tell 

us that petitioners are likely to succeed on the merits, so I would stay 26+$¶V�HPHUJHQF\�UXOH 

pending final review. 

I. 

The majority opinion describes the emergency rule at issue here as permitting employers 

³WR�GHWHUPLQH� IRU� WKHPVHOYHV�KRZ�EHVW� WR�PLQLPL]H� WKH� ULVN�RI� FRQWUDFWLQJ�&29,'-19 in their 

ZRUNSODFHV�´��0DM��2S��DW�7.  With respect, that was the state of federal law before the rule, not 

after. 

Here is what the emergency rule does.  It binds nearly all employers with 100 or more 

employees,1 DQG� UHTXLUHV� WKHP� WR� ³HVWDEOLVK�� LPSOHPHQW�� DQG� HQIRUFH� D� ZULWWHQ� PDQGDWRU\�

YDFFLQDWLRQ�SROLF\�´�����&�)�5��� 1910.501(b)(1), (d)(1).  It covers all employees, part-time, full-

time, and seasonal, except for those who work exclusively from home, outdoors, or alone.  Id. 

 
1The rule exempts employers covered by two different federal rules:  the federal contractors and 

VXEFRQWUDFWRUV� DOUHDG\� VXEMHFW� WR� D� YDFFLQH� PDQGDWH� DQG� KHDOWKFDUH� ZRUNHUV� VXEMHFW� WR� 26+$¶V� -XQH� �����
emergency standard.  29 C.F.R. § 1910.501(b)(2).  The latter rule required healthcare employers to adopt a COVID-
19 protection plan and encouraged vaccination but did not impose a vaccinate-or-test mandate.  Id. § 1910.502.  In 
DGGLWLRQ��QHLWKHU�³WKH�8QLWHG�6WDWHV . . . >Q@RU�DQ\�6WDWH�RU�SROLWLFDO�VXEGLYLVLRQ�RI�D�6WDWH´�LV�D�FRYHUHG�³HPSOR\HU�´��
29 U.S.C. § 652(5).  Several states say that they nonetheless will be forced to comply with the standard because they 
have adopted their own OSHA plans pursuant to 29 U.S.C. § ����� � 6XFK� SODQV�PXVW� EH� ³DW� OHDVW� DV� HIIHFWLYH� LQ�
providing safe and healthful employment and places of employment as the standards promulgated under section 
����´��Id. § 667(c)(2). 
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§ ���������E������ � (PSOR\HHV� PXVW� ³EH� IXOO\� YDFFLQDWHG�´� XQOHVV� WKH\� TXDOLI\� IRU� PHGLFDO� RU�

religious exemptions or reasonable accommodations.  Id. § 1910.501(c).  While vaccines are free 

to the public, employers must provide employees with paid time off both to secure the vaccine 

and to recover from any side effects.  Id. § 1910.501(f). 

An employer may instead permit unvaccinated employees to undergo weekly COVID-19 

testing and wear a mask in the workplace.  Id. § 1910.501(d)(2), (g)(1), (i)(1).  But OSHA 

consciously designed this exception to be less palatable to employers and employees.  The 

agency expects that employers who adopt a mandatory-YDFFLQDWLRQ� SROLF\� ZLOO� ³HQMR\�

DGYDQWDJHV�´�LQFOXGLQJ�IHZHU�³DGPLQLVWUDWLYH�EXUGHQ>V@�´�WKDn employers who permit the mask-

and-test exception.  86 Fed. Reg. at 61,437.  And even if an employer elects to take on these 

additional burdens, it need not absorb the cost of masks and tests, nor provide time off (paid or 

otherwise) to secure them.  Id. § ���������G�������J�����Q�����7KLV��GHVSLWH�WKH�IDFW�WKDW�26+$¶V�

ordinary regulations require employers to pay for agency-mandated equipment, tests, and exams.  

See Employer Payment for Personal Protective Equipment, 72 Fed. Reg. 64,341, 64,342 (Nov. 

��������������)HG��5HJ��DW���������QRWLQJ�26+$�³KDV�FRPPRQO\�UHTXLUHG´�HPSOR\HUV�WR�SD\�IRU�

protective equipment); 29 C.F.R. § 1910.1030(d)(3)(i), (f)(1)(ii) (Hepatitis B equipment and 

WHVWLQJ�³DW�QR�FRVW´��� id. § 1910.1018(j)(1), (n)(1)(ii) (same for arsenic); id. § 1910.1001(h)(1), 

(l)(1)(ii)(A) (same for asbestos); 6HF¶\� RI� /DE�� Y�� %HYHUO\�+HDOWKFDUH-Hillview, 541 F.3d 193, 

200±01 (3d Cir. 2008���26+$¶V�LQWHUSUHWDWLRQ�RI�³DW�QR�FRVW´�LQFOXGHV�FRPSHQVDWLRQ�IRU�WHVWLQJ�

time and travel expenses).  Indeed, OSHA required employers to provide COVID-���WHVWV�³DW�QR�

FRVW´�WR�HPSOR\HHV�XQGHU�LWV�HDUOLHU�KHDOWKFDUH�(76���See 29 C.F.R. § 1910.502(l)(1)(ii).  OSHA 

was candid about why it deviated from its normal rule:  PXWWLQJ� WKH� RQXV� RQ� HPSOR\HHV� ³ZLOO�

provide a financial incentive . . . WR�EH�IXOO\�YDFFLQDWHG�´� ����)HG��5HJ��DW��������� �7KH�UXOH�� LQ�

sum, is a mandate to vaccinate or test. 

One more background point:  The purpose of the mandate is to protect unvaccinated 

people.  Id. DW� �������� � 7KH� UXOH¶V� SUHPLVH� LV� WKDW� YDFFLQHV� ZRUN�� � Id.  And so, OSHA has 

H[SODLQHG� WKDW� WKH� UXOH� LV�QRW�DERXW�SURWHFWLQJ� WKH�YDFFLQDWHG�� WKH\�GR�QRW� IDFH�³JUDYH�GDQJHU´�

from working with those who are not vaccinated.  Id. at 61,434.   
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The various monitoring and reporting duties required by the mandate were to go into 

effect on December 6, 2021.  29 C.F.R. § 1910.501(m)(2)(i).  And employees were required to 

be fully vaccinated or comply with mask-and-test requirements (if available) by January 4, 2022.  

Id. § 1910.501(m)(2)(ii).  The United States Court of Appeals for the Fifth Circuit stayed the 

enforcement of the vaccinate-or-test mandate.  BST Holdings, LLC v. Occupational Safety 

& Health Admin., 17 F.4th 604 (5th Cir. 2021).  After a multi-circuit lottery held pursuant to 

28 U.S.C. § 2112(a)(3), this court obtained jurisdiction over all petitions challenging the mandate 

filed throughout the country.  OSHA has now moved to dissolve the stay entered by the Fifth 

Circuit.2 

II. 

A.  Likelihood of Success on the Merits 

In this case, a multitude of petitioners²individuals, businesses, labor unions, and state 

governments²KDYH�OHYLHG�VHULRXV��DQG�YDULHG��FKDUJHV�DJDLQVW�WKH�PDQGDWH¶s legality.  They say, 

for example, that the mandate violates the nondelegation doctrine, the Commerce Clause, and 

substantive due process; some say that it violates their constitutionally protected religious 

liberties and the Religious Freedom Restoration Act of 1993.  To lift the stay entirely, we would 

have to conclude that not one of these challenges is likely to succeed.  A tall task.  To keep the 

stay, however, there is no need to resolve each of these questions; the stay should remain if we 

conclude that petitioners are likely to succeed on just one ground.  In my view, the petitioners 

have cleared this much lower bar on even the narrowest ground presented here:  The Secretary of 

Labor lacks statutory authority to issue the mandate.  So the most important factor supporting the 

stay is satisfied.  6HH�7LJHU�/LO\��//&�Y��8�6��'HS¶W�RI�+RXV��	�8UE��'HY�, 992 F.3d 518, 524 (6th 

Cir. 2021). 

 
2Petitioners moved for initial en banc hearing, which this court denied.  In re MCP No. 165, No. 21-7000, 

2021 WL 5914024, at *1 (6th Cir. Dec. 15, 2021).  I would have granted the petitions regardless of the merits of the 
case.  Given the unique nature of these consolidated proceedings, I thought it preferable to enlist the talents of all 
sixteen active judges.  This panel agreed that the work of the en banc court was separate from the work of this panel 
and that the orders and opinions from each should issue as soon as they were ready. 
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1.  Statutory Authority 

OSHA cannot act without a source of authority.  The ordinary way to bring about a rule 

DIIHFWLQJ�WKH�SHRSOH¶V�KHDOWK�DQG�VDIHW\�LV�IRU�D�VWDWH�OHJLVODWXUH��RU�VRPHWLPHV�&RQJUHVV��WR�SDVV�

RQH�LQWR�ODZ���%HFDXVH�WKH�OHJLVODWXUH�³ZLHOGV�WKH�IRUPLGDEOH�SRZHU�RI�µSUHVFULE>LQJ@�WKH�UXOHV�Ey 

ZKLFK�WKH�GXWLHV�DQG�ULJKWV�RI�HYHU\�FLWL]HQ�DUH�WR�EH�UHJXODWHG�¶´�LW�LV��E\�GHVLJQ��WKH�EUDQFK�RI�

JRYHUQPHQW� ³PRVW� UHVSRQVLYH� WR� WKH� ZLOO� RI� WKH� SHRSOH�´� � 7LJHU� /LO\�� //&� Y�� 8�6�� 'HS¶W� RI�

Housing & Urb. Dev., 5 F.4th 666, 674 (6th Cir. 2021) (Thapar, J., concurring) (quoting The 

Federalist No. 78, at 465 (Alexander Hamilton) (Clinton Rossiter ed., 1961)). 

%XW�WKHUH�LV�D�ZRUNDURXQG���³,Q�WKH�PRGHUQ�DGPLQLVWUDWLYH�VWDWH��PDQ\�µODZV¶�HPDQDWH�QRW�

from Congress but from administrative agencies, inasmuch as Congress has seen fit to vest broad 

UXOHPDNLQJ�SRZHU�LQ�WKH�H[HFXWLYH�EUDQFK�´��Cmty. Nutrition Inst. v. Young, 818 F.2d 943, 951 

(D.C. Cir. 1987) (Starr, J., concurring in part and dissenting in part).  To preserve at least a 

modicum of democratic protections, Congress created the notice-and-comment requirements of 

the Administrative Procedure Act (APA), which provide public notice of a proposed rule and an 

opportunity for the public to express its concerns.  Id.  Whether successful or not, the aim is to 

enVXUH�³WKDW�DJHQF\� µUXOHV¶�DUH�DOVR�FDUHIXOO\�FUDIWHG� �ZLWK�GHPRFUDWLF�YDOXHV�VHUYHG�E\�SXEOLF�

SDUWLFLSDWLRQ��DQG�GHYHORSHG�RQO\�DIWHU�DVVHVVPHQW�RI�UHOHYDQW�FRQVLGHUDWLRQV�´��Id. 

Consistent with this scheme, Congress delegated to OSHA the authority to promulgate 

³RFFXSDWLRQDO� VDIHW\� RU� KHDOWK� VWDQGDUG>V@´� WKDW� DUH� ³UHDVRQDEO\� QHFHVVDU\� RU� DSSURSULDWH´� WR�

DGGUHVV�D�³VLJQLILFDQW�ULVN´�RI�KDUP�LQ�WKH�ZRUNSODFH���6HH�,QGXV��8QLRQ�'HS¶W��$)/-CIO v. Am. 

Petroleum Inst., 448 U.S. 607, 642±43 (1980); 29 U.S.C. §§ 652(8), 655(b).  Those standards 

must go through a notice-and-comment procedure.  29 U.S.C. § 655(b) (prescribing procedures 

similar to those of the APA). 

This case, though, involves yet a more truncated process.  Congress understood that 

emergencies might arise, and so it provided the Secretary with authority to bypass the public and 

WKH�GHOLEHUDWLYH�SURFHVV��DQG�WR�LVVXH�HPHUJHQF\�WHPSRUDU\�VWDQGDUGV�WKDW�³WDNH�LPPHGLDWH�HIIHFW�

XSRQ�SXEOLFDWLRQ´�DQG�UHPDLQ�HIIHFWLYH�IRU�VL[�PRQWKV���Id. § 655(c)(1), (c)(3).  Because this is 
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such a departure from the ordinary processes, federal courts have recognized this authority as the 

³PRVW� GUDPDWLF� ZHDSRQ� LQ� >26+$¶V@� HQIRUFHPHQW� DUVHQDO�´� � $VEHVWRV� ,QIR�� $VV¶Q�1�� $P�� Y��

Occupational Safety & Health Admin., 727 F.2d 415, 426 (5th Cir. 1984).  It is an 

³>H@[WUDRUGLQDU\� SRZHU´� WKDW� ³VKRXOG� EH� GHOLFDWHO\� H[HUFLVHG�� DQG� RQO\� LQ� WKRVH� HPHUJHQF\�

VLWXDWLRQV�ZKLFK� UHTXLUH� LW�´� �)OD�� 3HDFK�*URZHUV�$VV¶Q�� ,QF�� Y��'HS¶W� RI� /DE�, 489 F.2d 120, 

129±30 (5th Cir. 1974); see also Pub. Citizen Health Rsch. Grp. v. Auchter, 702 F.2d 1150, 1155 

�'�&��&LU���������³>(@PHUJHQF\�VWDQGDUGV�DUH�WR�EH�XVHG�RQO\�LQ�OLPLWHG�VLWXDWLRQV´�DQG�³RQO\�DV�

DQ�XQXVXDO�UHVSRQVH�WR�H[FHSWLRQDO�FLUFXPVWDQFHV�´��TXRWDWLRQ�PDUNV�RPLWWHG��� 

Perhaps wary of misusing such immense authority, OSHA has rarely invoked it.  The 

agency has issued only ten previous emergency standards in the half-century that it has held that 

power.  Six of those were challenged in court; five were struck down.  BST Holdings, 17 F.4th at 

609. 

&RQJUHVV�WRR�ZDV�ZDU\�RI�FRQIHUULQJ�WKLV�DXWKRULW\��³UHSHDWHGO\�H[SUHVV>LQJ@�LWV�FRQFHUQ�

DERXW�DOORZLQJ�WKH�6HFUHWDU\�WR�KDYH�WRR�PXFK�SRZHU´�LQ� WKLV�DUHD�� � Indus. Union, 448 U.S. at 

����� � $FFRUGLQJO\�� &RQJUHVV� ³QDUURZO\� FLUFXPVFULEHG´� WKH� 6HFUHWDU\¶V� DEility to use this 

considerable tool.  Id.  Before the Secretary may issue an emergency standard, he must 

³GHWHUPLQH>@� �$� that employees are exposed to grave danger from exposure to substances or 

agents determined to be toxic or physically harmful or from new hazards, and (B) that such 

emergency standard is necessary WR�SURWHFW�HPSOR\HHV�IURP�VXFK�GDQJHU�´3  29 U.S.C § 655(c)(1) 

(emphases added). 

6R� WKH� 6HFUHWDU\¶V� HPHUJHQF\� DXWKRULW\� H[WHQGV� QR� IXUWKHU� WKDQ� WR� LVVXH� WHPSRUDU\�

standards that are (1) necessary to protect employees from (2) grave danger.  And because the 

6HFUHWDU\¶V� DXWKRULW\� LV� WR� VHW� ³RFFXSDWLRQDO� VDIHW\� DQG� KHDOWK� VWDQGDUGV�´� JRYHUQLQJ�

³HPSOR\PHQW� DQG� SODFHV� RI� HPSOR\PHQW�´� WKH� GDQJHU� WR� EH� UHJXODWHG� PXVW� FRPH� IURP�

 
3I assume here that the virus that causes COVID-���FRQVWLWXWHV�D�³VXEVWDQFH>@�RU�DJHQW>@�GHWHUPLQHG�WR�EH�

WR[LF� RU� SK\VLFDOO\� KDUPIXO´� RU� D� ³QHZ� KD]DUG�´� ZLWKLQ� WKH� PHDQLQJ� RI § 655(c)(1).  Even if so, OSHA lacked 
authority to issue the rule. 
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(3) ³H[SRVXUH´�LQ�WKH�ZRrkplace.  29 U.S.C. §§ 652(8), 655(c)(1); Indus. Union, 448 U.S. at 612.  

I doubt the Secretary has met this test. 

a.  Necessary 

The Secretary has not made the appropriate finding of necessity.  An emergency standard 

PXVW� EH� ³QHFHVVDU\� WR� SURWHFW� HPSOR\HHV� IURP� >JUDYH@� GDQJHU�´� � ��� 8�6�&�� � 655(c)(1).  

³1HFHVVDU\�´�LQ�WKH�OHJDO�YHUQDFXODU��LV�D�WDLORULQJ�ZRUG���,W�DVNV�KRZ�FORVHO\��or how loosely, a 

UHJXODWRU\� VROXWLRQ� PXVW� ILW� D� SDUWLFXODU� SUREOHP�� � 6RPHWLPHV� ³QHFHVVDU\´� PHDQV� VLPSO\�

³XVHIXO�´��Necessary��%ODFN¶V�/DZ�'LFWLRQDU\���WK�HG����������,Q�WKRVH�LQVWDQFHV��WKH�JRYHUQPHQW�

may impose solutions that it thinks might help the problem, even if it ends up regulating a good 

GHDO�PRUH� WKDQ� LW� UHDOO\�QHHGV� WR�� �$W�RWKHU� WLPHV�� WKRXJK��³QHFHVVDU\´�PHDQV�³LQGLVSHQVDEOH�´��

American Heritage Dictionary of the English Language 877 (1976).  Then, the government must 

stitch together its solution with more precision, regulating only as much as is critical to its 

mission.  Every American law student will be familiar with these dueling meanings of 

³QHFHVVDU\�´�SURPLQHQWO\�GLVSOD\HG�LQ�McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819).  

There, as here, the choice between meanings is revealed by context. 

Consider first the textual differences between a permanent OSHA standard and an 

emergency one.  A permanent standard, issued after public notice and comment, need be only 

³UHDVRQDEO\�QHFHVVDU\�RU DSSURSULDWH´�WR�DGGUHVV� WKH�SUREOHP�DW�KDQG������8�6�&��� 652(8); see 

Indus. Union, 448 U.S. at 642±43.  But when conferring emergency authority on the Secretary, 

&RQJUHVV� VKDYHG� WKDW� GRZQ� WR� ³QHFHVVDU\�´� �$Q� HPHUJHQF\�PHDVXUH�PXVW�� WKHUHIRUH�� EH�PRUH�

thaQ� ³UHDVRQDEO\´� QHHGIXO�� LW� PXVW� EH� FORVHU� WR� ³LQGLVSHQVDEOH�´� � Cf. McCulloch, 17 U.S. (4 

Wheat.) at 413±15.  And then consider context.  The Supreme Court has already said that 

&RQJUHVV� ³QDUURZO\� FLUFXPVFULEHG´� WKH� 6HFUHWDU\¶V� DXWKRULW\� WR� LVVXH� HPHUJHQF\� standards.  

Indus. Union�� ����8�6�� DW� ����	�Q����� � ,W� IROORZV� WKDW�� LQ� WKLV� FRQWH[W� HVSHFLDOO\�� ³QHFHVVDU\´�

must be read as a word of limitation, not enlargement.  Cf. McCulloch, 17 U.S. (4 Wheat.) at 

420. 
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The majority opinion initially agrees with this statutory construction point.  It notes that 

DQ�HPHUJHQF\�VWDQGDUG�PXVW�EH�PRUH�WKDQ�³UHDVRQDEO\�QHFHVVDU\´��LW�PXVW�EH�³HVVHQWLDO�´��0DM��

Op. at 25.  But then that word, and the concept, disappear from the analysis.  What starts as a 

GHPDQG� IRU� DQ� ³HVVHQWLDO´� VROXWLRQ�� TXLFNO\� WXUQV� LQWR� DFFHSWDQFH� RI� DQ\� ³HIIHFWLYH´� RU�

³PHDQLQJIXO>@´� UHPHG\�� id. at 26±30; and later, acquiescence to a solution with a mere 

³UHDVRQDEOH´�³UHODWLRQVKLS´�WR�WKH�SUREOHP��id. at 30.  The majority opinion never explains why 

³QHFHVVDU\´�XQGHUJRHV�VXFK�D�PHWDPRUSKRVLV� 

While the majority opinion starts with the right read on the statute, the Secretary seems to 

KDYH�PLVVHG�WKLV�SRLQW�DOWRJHWKHU���+H�PDGH�QR�ILQGLQJ�WKDW�WKH�HPHUJHQF\�UXOH�LV�³QHFHVVDU\´�LQ�

DQ\�VHQVH�HYHQ�DSSURDFKLQJ�³LQGLVSHQVDEOH�´� �:H�FDQQRW�XSKROG�D� UXOH�EDVHG�RQ�D� ILQGLQJ� WKH�

agency never made.  S.E.C. v. Chenery Corp., 318 U.S. 80, 87 (1943). 

:KDW� WKH� 6HFUHWDU\� GLG� VD\� LV� WKDW� WKH� DJHQF\¶V� H[LVWLQJ� UHJXODWRU\� WRROV� DQG� ³QRQ-

PDQGDWRU\�JXLGDQFH´�ZHUH�LQVXIILFLHQW����� Fed. Reg. at 61,440, 61,444.  In other words, OSHA 

believed there was a problem to be solved.  But the statute requires OSHA to find that the 

solution it actually picked²the nationwide vaccinate-or-test mandate²ZDV�³QHFHVVDU\´�WR�VROYH�

the problem.4  See 29 U.S.C § 655(c)(1); see also Asbestos Info., 727 F.2d at 426±27 (OSHA 

IDLOHG�WR�VKRZ�WKDW�DQ�HPHUJHQF\�VWDQGDUG�ZDV�³QHFHVVDU\´�ZKHQ�RWKHU�PHDQV�ZHUH�DYDLODEOH�³WR�

DFKLHYH�WKH�SURMHFWHG�EHQHILWV�´����26+$�QHYHU�PDNHV�WKDW�FDVH���/LNH�WKH�PDMRULW\�RSLnion, the 

Secretary focused on explaining why his solution will be effective.  86 Fed. Reg. at 61,434±39.  

But that is not enough.  Many over-broad solutions might work; but they would not be a 

³QHFHVVDU\�´�RU�³LQGLVSHQVDEOH�´�PHDQV�RI�FXULQJ�WKH�LOO� 

 
47KH� VWDWXWH� UHTXLUHV� WKH� 6HFUHWDU\� WR� ILQG� WKDW� ³VXFK´� HPHUJHQF\� VWDQGDUG� LV� QHFHVVDU\�� � ��� 8�6�&��

§ 655(c)(1).  In other words, he must find that this solution²the vaccinate-or-test mandate²is indispensable.  The 
majority opinion VXJJHVWV� WKDW� WKH� 6HFUHWDU\¶V� GXW\� ZRXOG� EH� IXOILOOHG� LI� KH� found VLPSO\� WKDW� ³DQ´� HPHUJHQF\�
standard (whatever its content) is necessary.  Maj. Op. at 6; id. at 26 (citing Asbestos Info., 727 F.2d at 427).  That 
reading is inconsistent with the statutory text.   

To the extent that the majority reads my opinion to say that an emergency standard must remove the grave 
danger from the workplace entirely��WKDW�LV�D�PLVUHDG���,�GR�QRW�UHDG�³QHFHVVDU\´�WR�UHTXLUH�WRWDO�elimination of the 
harm.   
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To iOOXVWUDWH��ZLWKRXW�LQWHQGLQJ�WR�WULYLDOL]H��26+$¶V�WDVN��FRQVLGHU�WKH�GDQJHU�IURP�ILUH�

in a workplace:  a pizzeria.  One way to protect the workers would be to require all employees to 

wear oven mitts all the time²when taking phone orders, making deliveries, or pulling a pizza 

from the flames.  That would be effective²no one would be burned²but no one could think 

VXFK� DQ� DSSURDFK� QHFHVVDU\�� �:KDW�26+$¶V� UXOH� VD\V� LV� WKDW� YDFFLQHV� RU� WHVWV� IRU� QHDUO\� WKH�

whole American workforce will solve the problem; it does not explain why that solution is 

necessary. 

%HGURFN�SULQFLSOHV�RI�DGPLQLVWUDWLYH� ODZ�DOVR� VXSSRUW� WKLV�SRLQW�� � ,W� LV� D�³TXLQWHVVHQWLDO�

DVSHFW>@�RI�UHDVRQHG�GHFLVLRQPDNLQJ´�WKDW�DQ�DJHQF\�H[SORUH�³FRPPRQ�DQG�NQRZQ�RU�RWKHUZLVH�

UHDVRQDEOH�RSWLRQV´�DQG�³H[SODLQ�DQ\�GHFLVLRQ�WR�UHMHFW´�WKHP���,QW¶O�/DGLHV¶�*DUPHQW�:RUNHUV¶�

Union v. Donovan, 722 F.2d 795, 818 (D.C. Cir. 1983); see also Dist. Hosp. Partners, LP v. 

Burwell, 786 F.3d 46, 58±59 (D.C. Cir. 2015) (holding an agency action arbitrary and capricious 

fRU� IDLOLQJ� WR� H[SODLQ� LQFRQVLVWHQFLHV� LQ� WKH� DJHQF\¶V� RZQ� GDWD� ZKHQ� WKH� GDWD� UHYHDOHG� D�

³VLJQLILFDQW�DQG�YLDEOH�DQG�REYLRXV´�DOWHUQDWLYH�WKDW�WKH�DJHQF\�IDLOHG�WR�FRQVLGHU��TXRWLQJ�1DW¶O�

Shooting Sports Found., Inc. v. Jones, 716 F.3d 200, 215, 405 (D.C. Cir. 2013)).  Emergency 

decisionmaking may lessen, but does not relieve, the agency of this basic responsibility.  While a 

WHPSRUDU\�PHDVXUH�PD\�UHTXLUH�³IXUWKHU�UHILQHPHQW�LQ�WKH�VXEVHTXHQW�SHUPDQHQW�VWDQGDUG�´�WKH�

DJHQF\�VKRXOG�³QRW�RYHUORRN�WKRVH�REYLRXV distinctions . . . that make certain regulations that are 

DSSURSULDWH�LQ�RQH�FDWHJRU\�RI�FDVHV�HQWLUHO\�XQQHFHVVDU\�LQ�DQRWKHU�´��'U\�&RORU�0IUV�¶�$VV¶Q�Y��

'HS¶W�RI�/DE�, 486 F.2d 98, 105 (3d Cir. 1973); see also id. at 107 (Emergency standard must 

explaiQ�³WKH�DOWHUQDWLYH�NLQGV�RI�UHJXODWLRQV�FRQVLGHUHG�E\�26+$�´�� 

26+$¶V�PDQGDWH�DSSOLHV��LQ�XQGLIIHUHQWLDWHG�IDVKLRQ��WR�D�YDVW�VZDWK�RI�$PHULFDQV�  84 

million workers, 26 million unvaccinated, with varying levels of exposure and risk.  86 Fed. Reg. 

at 61,42����7KH�EXUGHQ�LV�RQ�³WKH�DJHQF\�WR�DUWLFXODWH�UDWLRQDOO\�ZK\�WKH�UXOH�VKRXOG�DSSO\�WR�D�

ODUJH�DQG�GLYHUVH�FODVV�´��United States v. Nova Scotia Food Prods. Corp., 568 F.2d 240, 252 (2d 

Cir. 1977).  The agency does not do so. 

And it is easy to envision more tailored solutions OSHA could have explored.  It might, 

for example, have considered a standard aimed at the most vulnerable workers; or an exemption 

App. A-46 

Case: 21-7000     Document: 391-2     Filed: 12/18/2021     Page: 112 (115 of 169)



Nos. 21-7000, et al. In re: MCP No. 165, Occupational Safety & 
Health Admin. Rule on COVID-19 Vaccination 

and Testing, 86 Fed. Reg. 61402 

Page 47 

 

IRU�WKH�OHDVW���7KH�JRYHUQPHQW¶V�RZQ�GDWD�VKRZ�WKDW�XQYDFFLQDWHG�ZRUNHUV�EHWZHHQ�WKH�DJHV�RI�

18 and 29 bear a risk roughly equivalent to vaccinated persons between 50 and 64.  See Ctr. for 

Disease Control, Rates of COVID-19 Cases and Deaths by Vaccination Status (last visited Dec. 

16, 2021), https://covid.cdc.gov/covid-data-tracker/#rates-by-vaccine-status; 

https://perma.cc/8SU2-SVLZ.  Or it might have considered a standard aimed at specific 

industries or types of workplaces with the greatest risk of COVID-19 exposure.  Congress told 

WKH�6HFUHWDU\�WR�³JLYH�GXH�UHJDUG´�WR�WKH�QHHG�IRU�VWDQGDUGV�³IRU�SDUWLFXODU LQGXVWULHV´�DQG�W\SHV�

RI� ³ZRUNSODFHV� RU�ZRUN� HQYLURQPHQWV�´� � ���8�6�&�� � 655(g).  And OSHA acknowledges that 

GHDWK� UDWHV� DUH� KLJKHU� LQ� ³>F@HUWDLQ� RFFXSDWLRQDO� VHFWRUV�´� ��� )HG��5HJ�� DW� �������� \HW� LWV� UXOH�

never considers what results would obtain from targeting those sectors alone.  Would these, or 

other alternatives, have achieved similar results?  We do not know because OSHA did not ask. 

OSHA counters that given the COVID-19 emergency, rough-cut mandates are the best it 

can do.  I see two problems with 26+$¶V� DVVHUWLRQ�� �)LUVW�� HYHQ�DQ�HPHUJHQF\� VWDQGDUG�PXVW�

FRQVLGHU� ³REYLRXV�GLVWLQFWLRQV´� DPRQJ� WKRVH� LW� UHJXODWHV�� �Dry Color, 486 F.2d at 105.  Here, 

WKHUH�DUH�PDQ\��QRQH�UHIOHFWHG�LQ�WKH�HPHUJHQF\�UXOH���6HFRQG��WKH�DJHQF\¶V�FODLP�RI�HPHUJHQF\�

rings hollow.  It waited nearly two years since the beginning of the pandemic and nearly one year 

since vaccines became available to the public to issue its vaccinate-or-test mandate.  The agency 

does not explain why, in that time, it could not have explored more finely tuned approaches. 

The majority opinion contends that to require more of OSHA would contradict the point 

of an emergency standard.  But it offers no support for this proposition.  It cannot be found in the 

text of § 655 itself.  Indeed, as discussed, the only distinction apparent from the statutory text is 

that emergency standards should be more tailored to the problem, not less.  The majority cites 

Industrial Union IRU�WKH�SURSRVLWLRQ�WKDW�³26+$�PD\�OHDQ�µRQ�WKH�VLGH�RI�RYHUSURWHFWLRQ�UDWKHU�

than undeUSURWHFWLRQ¶� ZKHQ� SURPXOJDWLQJ� DQ� (76�´� � 0DM�� 2S. at 28 (quoting Indus. Union, 

448 U.S. at 656).  But that case did not review an emergency standard, and in any event, the 

TXRWHG�ODQJXDJH�UHIHUV�WR�³XV>LQJ@�FRQVHUYDWLYH�DVVXPSWLRQV�LQ�LQWHUSUHWLQJ�WKH�GDWD´�XQGHUO\LQJ�

a risk assessment.  Indus. Union, 448 U.S. at 656.  It says nothing about excusing OSHA from 

considering alternative means.  Perhaps, instead, the majority relies on a bit of intuition; 
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circumstances demanding swift action often produce a less measured response.  That may be 

true, but only so far as it goes.  Surely, when an agency fails to treat a situation as an emergency, 

we should refuse to afford it any extra bit of deference, regardless of what label it attaches.  See 

Fla. Peach Growers, 489 F.2d at 130±31 (addressing exposure to pesticides that had been used 

for years was not an emergency).  Here, OSHA waited well over a year to respond to, in the 

DJHQF\¶V� ZRUGV�� ³WKH� ELJJHVW� WKUHDW� WR� HPSOR\HHV� LQ� 26+$¶V� PRUH� WKDQ� ��-\HDU� KLVWRU\�´��

86 Fed. Reg. at 61,424.  To be sure, the agency may have had reasons for its wait-and-see 

approach²hoping individuals would vaccinate voluntarily, for example.  Id. at 61,431±32.  But 

that is beside the point.  What matters is that the agency had plenty of time to consider and 

develop more tailored responses, belying any notion that its blunt approach is merely the 

expected product of an unexpected emergency. 

Having failed to explore whether other feasible alternatives would have allowed him to 

tackle the problHP��WKH�6HFUHWDU\�FDQQRW�VKRZ�WKDW�KLV�VROXWLRQ�LV�³QHFHVVDU\´��QRU�LV�KH�DEOH�WR�

VXUYLYH� WKH� UHTXLUHPHQWV� RI� ³KDUG� ORRN´� UHYLHZ�� � See Asbestos Info., 727 F.2d at 421 (When 

UHYLHZLQJ�DQ�HPHUJHQF\�VWDQGDUG��ZH�PXVW�³WDNH�D�µKDUGHU�ORRN¶ . . . than we would if we were 

reviewing the action under the more deferential arbitrary and capricious standard applicable to 

DJHQFLHV�JRYHUQHG�E\�WKH�>$3$@�´��� 

b.  Grave Danger in the Workplace 

This case can be resolved on the ground that the Secretary is unlikely to be able to show 

WKDW� WKH� PDQGDWH� ZDV� QHFHVVDU\�� � %XW� WKHUH� DUH� DOVR� VLJQLILFDQW� FRQFHUQV� ZLWK� 26+$¶V�

determination that all unvaccinated employees face grave danger from exposure to the virus in 

the workplace.  29 U.S.C. § 655(c)(1). 

Grave danger.  ³*UDYH� GDQJHU´� comprises two meanings.  First, severity:  $� ³JUDYH�

GDQJHU´� LV� D� ULVN� RI� ³LQFXUDEOH�� SHUPDQHQW�� RU� IDWDO� FRQVHTXHQFHV� WR� ZRUNHUV�´� � Fla. Peach 

Growers, 489 F.2d at 132.  The agency determined that symptomatic cases of COVID-19 can 

cause such consequences, 86 Fed. Reg. at 61,408, and no one seriously questions that finding.  

%XW�WKH�VWDWXWRU\�FRQFHSW�RI�³GDQJHU�´�RU�ULVN��DOVR�FDUULHV�D�VHFRQG�FRQQRWDWLRQ²the likelihood 
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of its occurrence.  See Asbestos Info.������)��G�DW������QRWLQJ�³JUDYLW\´�LQFOXGHV�³WKe number of 

ZRUNHUV� OLNHO\� WR� VXIIHU� >VHYHUH@� FRQVHTXHQFHV´��� Fla. Peach Growers, 489 F.2d at 132 

�PHDVXULQJ�GDQJHU�³UHODWLYH�WR�WKH�PDVV�RI�DJULFXOWXUDO�ZRUNHUV�LQ�FRQWDFW�ZLWK�WUHDWHG�IROLDJH´��  

I question whether the Secretary has made this second showing²that all covered employees 

have a high risk both of contracting COVID-19 and suffering severe consequences from it. 

The agency must provide substantial evidence supporting the risk it has identified and 

give reasons for the conclusions it has drawn.  Asbestos Info., 727 F.2d at 421; see also Dry 

Color, 486 F.2d at 105±�����6XEVWDQWLDO�HYLGHQFH�LV�WKDW�ZKLFK�³D�UHDVRQDEOH�PLQG�PLJKW�DFFHSW�

DV�DGHTXDWH�WR�VXSSRUW�D�FRQFOXVLRQ�´��Asbestos Info., 727 F.2d at 421 (quoting Consol. Edison 

Co. v. NLRB, 305 U.S. 197, 229 (1938)).  Here, a quick look at the evidence raises an eyebrow.  

OSHA has determined that no YDFFLQDWHG�ZRUNHU�LV�LQ�³JUDYH�GDQJHU�´�ZKHUHDV�all unvaccinated 

ZRUNHUV� DUH�� � ���)HG��5HJ�� DW� ���������������� �%XW� WKH�JRYHUQPHQW¶V�RZQ�GDWD� UHYHDO� WKDt the 

death rate for unvaccinated people between the ages of 18 and 29 is roughly equivalent to that of 

vaccinated persons between 50 and 64.  See Rates of COVID-19 Cases and Deaths by 

Vaccination Status, supra, at 10.5  So an unvaccinated 18-year-old bears the same risk as a 

vaccinated 50-year-old.  And yet, the 18-year-old is in grave danger, while the 50-year-old is not.  

2QH�RI�WKHVH�FRQFOXVLRQV�PXVW�EH�ZURQJ��HLWKHU�ZD\�LV�D�SUREOHP�IRU�26+$¶V�UXOH� 

In the Workplace.  26+$¶V� DXWKRULW\� H[WHQGV� RQO\� VR� far as Congress provides.  And 

&RQJUHVV� KDV� FOHDUO\� PDUNHG� WKH� SHULPHWHU� RI� 26+$¶V� DXWKRULW\�  the workplace walls.  See 

29 U.S.C. § ����D���³ZRUN�VLWXDWLRQV´���id. § ����E���³RFFXSDWLRQDO�VDIHW\�DQG�KHDOWK�VWDQGDUGV´��

�³ZRUNLQJ� FRQGLWLRQV´��� see also Steel Joint Inst. v. Occupational Safety & Health Admin., 

287 )��G� ������ ����� �'�&�� &LU�� ������ �³>7@KH� $FW� DXWKRUL]HV� 26+$� WR� UHJXODWH� RQO\� WKH�

HPSOR\HU¶V�FRQGXFW�DW�WKH�ZRUNVLWH�´�� 

The virus that causes COVID-19 is not, of course, uniquely a workplace condition.  Its 

potency lies in the fact that it exists everywhere an infected person may be²home, school, or 

JURFHU\�VWRUH��WR�QDPH�D�IHZ���6R�KRZ�FDQ�26+$�UHJXODWH�DQ�HPSOR\HH¶V�H[SRVXUH�WR�LW" 

 
5Hospitalization rates corresponding to these age groups is not readily available from the CDC.  
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OSHA answers that it has authority to protect employees from general types of hazards 

that may occur both inside and outside of the workplace.  It may, for example, protect employees 

from the danger of workplace fire, even though every person in America has some risk of injury 

by fire outside the workplace.  See, e.g., 29 C.F.R. § 1910.157 (requiring fire extinguishers in the 

ZRUNSODFH��� � 6XUH�� � %XW� RQH¶V� H[SRVXUH� WR� ILUH� PD\� EH� HDVLO\� GLIIHUHQWLDWHG� E\� ORFDWLRQ�� DQG�

OSHA has heretofore respected that its regulatory authority extends no further than the 

workplace walls.  In Industrial Union�� IRU�H[DPSOH�� WKH�&RXUW�QRWHG�WKDW�DOWKRXJK�³>W@KH�HQWLUH�

SRSXODWLRQ� RI� WKH� 8QLWHG� 6WDWHV� LV� H[SRVHG� WR� VPDOO� TXDQWLWLHV� RI� EHQ]HQH´� LQ� WKH� DLU�� 26+$�

sought to regulate the increased risk of exposure to benzene only in the workplace.  448 U.S. at 

615, 622±23.  And the Fourth Circuit upheld 26+$¶V�2FFXSDWLRQDO�1RLVH�([SRVXUH� VWDQGDUG�

EHFDXVH�ZRUNHUV�IDFHG�³VXVWDLQHG�QRLVH�RI�JUHDW�LQWHQVLW\´�DW�ZRUN��ZKLFK�GLG�QRW�H[LVW�DW�WKRVH�

levels outside the workplace.  )RUJLQJ� ,QGXV��$VV¶Q v. 6HF¶\ of Lab., 773 F.2d 1436, 1442±44 

(4th Cir. 1985) (en banc) �³7KH�KD]DUG� LV� LGHQWLILHG�DV�VXVWDLQHG�QRLVH�RI�JUHDW� LQWHQVLW\-85 db 

and above.  Non-occupational noise of that intensity sustained over a period of eight hours each 

GD\�LV�KDUG�WR�LPDJLQH�´�� 

YeW�26+$�DGPLWV�WKDW�LW�³FDQQRW�VWDWH�ZLWK�SUHFLVLRQ�WKH�WRWDO�QXPEHU�RI�ZRUNHUV�LQ�RXU�

nation who have contracted COVID-��� DW� ZRUN�´� � ��� )HG�� 5HJ�� DW� �������� � $QG� LW� KDV� QRW�

identified any particular rate or risk of workplace exposure to COVID-19.  So instead OSHA 

GHWHUPLQHG� WKDW� HDFK� RI� WKH� ���PLOOLRQ� XQYDFFLQDWHG�ZRUNHUV� DUH� ³LQ� JUDYH� GDQJHU´� EDVHG� RQ�

³FXUUHQW� PRUWDOLW\� GDWD� VKRZ>LQJ@� WKDW� XQYDFFLQDWHG� SHRSOH� RI� ZRUNLQJ� DJH� KDYH� D� �� LQ� ����

chance of dying when they contract COVID-���´��Id.  I can find no example of a court accepting 

generalized statistics like these, totally untied to the workplace.  Cf. Asbestos Info., 727 F.2d at 

425±���� � ³7KH� µJUDYH� GDQJHU¶� DQG� µQHFHVVLW\¶� ILQGLQJV�PXVW� EH� EDVHG� RQ� HYLGHQFH� RI� actual, 

prevailing [workplace] conditions, i.e.��FXUUHQW�OHYHOV�RI�HPSOR\HH�H[SRVXUH�´��UAW v. Donovan, 

590 F. Supp. 747, 751 (D.D.C. 1984). 

7KH� ULVN� WKH�6HFUHWDU\� FDOFXODWHG� WR� VXSSRUW�KLV� ³JUDYH�GDQJHU´� ILQGLQJ�ZDV� LQ�QR�ZD\�

tied to any workplace.  Instead, he calculated the risk of being a person ³RI�ZRUNLQJ� DJH´� LQ�

$PHULFD������)HG��5HJ��DW����������,QGHHG��LQ�26+$¶V�H\HV��WKH�ULVN�WR�DQ�HPSOR\HH�ZKR�VWDUWV�D�
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MRE� WRGD\� LV� QR� PRUH� ³JUDYH´� WKDQ� LW� ZDV� \HVWHUGD\�� EHIRUH� VKH� HQWHUHG� WKH� ZRUNIRUFH�� DQG��

should she quit tomorrow, it will remain the same.  In other words, the Secretary did not 

calculate the number of people who will contract COVID-19 at work; he calculated the number 

of people who happen to work who would, in any event, contract COVID-19.  That kind of risk 

assessment is hard to justify DV� DQ� ³RFFXSDWLRQDO VDIHW\� DQG� KHDOWK� VWDQGDUG>@�´� � ��� 8�6�&��

§ ����E������ � $QG� LW� LV� KDUG� WR� VTXDUH� ZLWK� &RQJUHVV¶V� FRGLILHG� PLVVLRQ� VWDWHPHQW� IRU� WKH�

Agency:  WR�SUHYHQW�³SHUVRQDO�LQMXULHV�DQG�LOOQHVVHV�DULVLQJ�RXW�RI�ZRUN�VLWXDWLRQV.´��Id. § 651(a). 

And what of the solution?  Here, OSHA has ventured into entirely new territory.  An 

DXWKRULW\� WR� SURWHFW� ³HPSOR\HHV´� IURP� D� ³JUDYH� GDQJHU´� HQFRXQWHUHG� LQ� WKH� ZRUNSODFH�� id. at 

§ 655(c)(1), is most naturally read to place a workplace boundary on the solution.  Flame-

retardant clothing may be mandated at work, but not also at home.  And that is true even if taking 

VXFK�SUHFDXWLRQV�DW�KRPH�ZRXOG�VDYH�PDQ\�³HPSOR\HH´�OLYHV� 

OSHA has never before acted otherwise.  It has consistently regulated workplace hazards 

with workplace solutions.  See, e.g., 29 C.F.R § 1926.96 (steel-toe boots); id. § 1926.97 

(electrical protective equipment); id. § 1926.100 (hard hats); id. § 1926.101 (ear protective 

devices); id. § 1926.102 (eye and face protection); id. § 1926.103 (respirators).  Even its one 

foray into vaccines was offered to, but not required of, employees who had been exposed to 

Hepatitis B in the workplace.  See, e.g., id. § 1910.1030(f)(2)(i).  Here, employers, not 

employees, control any non-vaccine option in the first instance; and OSHA has been candid that 

it has stacked the deck in favor of vaccination.  86 Fed. Reg. at 61,437.  OSHA has alerted us to 

no prior attempt on its part to mandate a solution that extends beyond the workplace walls²

much less a permanent and physically intrusive one, promulgated on an emergency basis, 

without any chance for public participation.  But that it is what OSHA has done here.  A vaccine 

may not be taken off when the workday ends; and its effects, unlike this rule, will not expire in 

six months.   

$FFRUGLQJO\�� ,� TXHVWLRQ�ZKHWKHU� WKH� 6HFUHWDU\� FDQ� VKRZ� WKDW�26+$¶V� ULVN� DVVHVVPHQW�

and solution are tied to its authority²to protect employees against grave danger in the 

workplace. 
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2.  Major Questions Doctrine 

If there were doubt, the major questions doctrine tells us how to respond.  Congress must 

³VSHDN� FOHDUO\� LI� LW� ZLVKHV� WR� DVVLJQ� WR� DQ� DJHQF\� GHFLVLRQV� RI� YDVW� µHFRQRPLF� DQG� SROLWLFDO�

VLJQLILFDQFH�¶´��Util. Air Reg. Grp. v. EPA, 573 U.S. 302, 324 (2014) (quoting FDA v. Brown & 

Williamson Tobacco Corp., 529 U.S. 120, 160 (2000)).  And we should be skeptical when an 

DJHQF\�VXGGHQO\�GLVFRYHUV�³LQ�D�ORQJ-extant statute an unheralded power to regulate a significant 

SRUWLRQ�RI�WKH�$PHULFDQ�HFRQRP\�´��Id. (quotation marks omitted). 

26+$�KDV� QHYHU� LVVXHG� DQ� HPHUJHQF\� VWDQGDUG�RI� WKLV� VFRSH�� �(DFK�RI� WKLV� UXOH¶V� IHZ�

predecessors addressed discrete problems in particular industries.  See 48 Fed. Reg. 51,086, 

51,087±��� �1RY�� ��� ������ �WDUJHWLQJ� ZRUNSODFHV� ZKHUH� ³DVEHVWRV� LV� KDQGOHG�´� VSHFLILFDOO\�

375,000 employees in manufacturing, construction, fabrication, brake repair, and shipbuilding); 

43 Fed. Reg. 2,586, 2,593 (Jan. 17, 1978) (targeting acrylonitrile manufacturing, acrylic fiber 

production, and similar activities wLWK� WKH� ³KLJKHVW� H[SRVXUH´� WR� DFU\ORQLWULOH��� ��� )HG�� 5HJ��

45,536, 45,536 (Sept. 9, 1977) (targeting DBCP manufacturers, specifically 2,000 to 3,000 

employees in a handful of companies); 42 Fed. Reg. 22,516, 22,517±22 (May 3, 1977) (targeting 

150,000 employees in the chemical, printing, lithograph, rubber, paint, varnish, stain remover, 

adhesive, and petroleum industries with high exposure to Benzene, but exempting retail gas 

stations); 41 Fed. Reg. 24,272, 24,275 (June 15, 1976) (targeting 2,305 commercial divers); 

39 Fed. Reg. 12,342, 12,343 (Apr. 5, 1974) (targeting vinyl chloride manufacturers, processers, 

and storers); 38 Fed. Reg. 10,929, 10,929 (May 3, 1973) (targeting 14 carcinogens when 

manufactured, processed, used, repackaged, released, or otherwise handled, as requested by oil, 

chemical, and atomic workers); 38 Fed. Reg. 17,214, 17,216 (June 29, 1973) (targeting field 

workers exposed to 12 pesticides, but limited to crops of apples, citrus, grapes, peaches, and 

tobacco); 36 Fed. Reg. 23,207, 23,207 (Dec. 7, 1971) (targeting workplaces with extremely high 

levels of asbestos).  Most of those were challenged in court and only one of those survived.  Now 

the Secretary claims authority to impose a vaccinate-or-WHVW�PDQGDWH�DFURVV�³DOO� LQGXVWULHV´�RQ�

84 million Americans (26 million unvaccinated) in response to a global pandemic that has been 

raging for nearly two years.  86 Fed. Reg. at 61,424.  But no congressional grant of authority 
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does what the Supreme Court requires in such circumstances:  speak witK� ³H[FHHGLQJO\� FOHDU�

ODQJXDJH�´��$OD��$VV¶Q�RI�5HDOWRUV, 141 S. Ct. at 2489. 

The majority deems the major questions doctrine inapplicable, first because, in its eyes, 

26+$¶V�DXWKRULW\� WR�XQGHUWDNH� D�QDWLRQZLGH�YDFFLQH-or-WHVW�PDQGDWH� LV� ³XQDPELJXRXV�´� �0DM. 

Op. at 16.  It rests that conclusion primarily on the fact that OSHA has been regulating 

workplace health and safety since 1970.  But the major questions doctrine is not about the age of 

the agency; and it is not only about the kind of power but also the scope or degree.  Claiming that 

it made no such error, the majority doubles down with examples of OSHA exercising power 

VLPLODU� LQ� NLQG� DQG� FDOOV� WKDW� ³VFRSH�´� � %XW� QR�PDWWHU� KRZ�PDQ\� WLPHV�26+$� KDV� UHJXODWHG�

discrete illnesses in particular workspaces, this emergency rule remains a massive expansion of 

the scope of its authority.  In Brown & Williamson�� WKH�)'$�KDG�EHHQ� UHJXODWLQJ�³GUXJV´�DQG�

³GHYLFHV´� IRU����\HDUV�� � ����8�6��DW������ �$QG� UHJXODWLQJ�QLFRWLQH�VHHPHG� WR� ILW� LQ� WKH�)'$¶V�

wheelhouse.  See id. DW� ����� �1RQHWKHOHVV�� WKH� &RXUW� GHQLHG� WKH� )'$¶V� DXWKRULW\� WR�PDNH� ³D�

SROLF\�GHFLVLRQ�RI�VXFK�HFRQRPLF�DQG�SROLWLFDO�PDJQLWXGH´²HYHQ�RQH�LQ�WKH�DJHQF\¶V�NHQ��DQG�

HYHQ� WKRXJK� WREDFFR� ZDV� ³SHUKDSV� WKH� VLQJOH� PRVW� VLJQLILFDQW� WKUHDW� WR� SXEOLF� KHDOWK� LQ� WKH�

UQLWHG�6WDWHV´�DW�WKH�WLPH�6  Id. at 133, 161. 

Just months ago, the Supreme Court rejected a similar attempt by a different agency to 

take the pandemic into its own hands.  See $OD��$VV¶Q�RI�5HDOWRUV, 141 S. Ct. at 2486.  The CDC 

had imposed an eviction moratorium for any counties with high levels of COVID-19 

WUDQVPLVVLRQ��FLWLQJ� LWV�DXWKRULW\� LQ� WKH�3XEOLF�+HDOWK�$FW� WR�PDNH�³VXFK� UHJXODWLRQV� DV . . . are 

necessary to prevent the introduction, transmission, or spread of communicable diseases from 

foreign cRXQWULHV�´� � Id. DW� ������ � 'HFLGLQJ� WKDW� D� FKDOOHQJH� WR� WKH�PRUDWRULXP�ZDV� ³YLUWXDOO\�

FHUWDLQ�WR�VXFFHHG�RQ�WKH�PHULWV�´� WKH�&RXUW�IRXQG�WKDW�HYHQ�LI� WKH�SURYLVLRQ�FRXOG�EH�UHDG�WKDW�
 

6The majority thinks Brown & Williamson is distinguishable because there Congress had directly spoken 
on the issue of tobacco, which was further evidence that the FDA had no such authority.  See 529 U.S. at 137±39.  
However, in Utility Air Regulatory Group, the Supreme Court reaffirmed the language in Brown & Williamson and 
applied it even where Congress had been silent.  See 573 U.S. at 307, 324 (finding that an EPA determination ³that 
its motor-vehicle greenhouse-JDV� UHJXODWLRQV� DXWRPDWLFDOO\� WULJJHUHG� SHUPLWWLQJ� UHTXLUHPHQWV´�ZDV� DQ� ³HQRUPRXV 
DQG�WUDQVIRUPDWLYH�H[SDQVLRQ´�LQ�DXWKRULW\�WKDW�WULJJHUHG�Brown & Williamson).  Utility Air Regulatory Group is yet 
another example of the Supreme Court applying the major questions doctrine to a regulation similar in kind but with 
an increased scope. 
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ZD\��³WKH�VKHHU�VFRSH�RI� WKH�&'&¶V�FODLPHG�DXWKRULW\´�EHOLHG� WKH�JRYHUQPHQW¶V� LQWHUSUHWDWLRQ���

Id. at 2489. 

The majority gives short shrift to this very recent precedent, calling the major questions 

GRFWULQH�D�³VHOGRP-used . . . exception to Chevron GHIHUHQFH�´��0DM��2S��DW�14.  It is hard to see 

how that can be right when Alabama Association of Realtors just applied the doctrine and 

Chevron PDGH�QR�DSSHDUDQFH� LQ� WKH�FDVH�� �7KH�PDMRULW\�SURWHVWV� WKDW� WKH�GRFWULQH� LV� ³KDUGO\�D�

PRGHO�RI� FODULW\´� DQG� WKDW� ³HFRQRPLF�DQG�SROLWLFDO� VLJQLILFDQFH´� LV� XQGHILQHG�� � Id.  Maybe so.  

Yet it is hard to think of a more apt comparison than the one the Supreme Court just gave us to 

IROORZ�� � )LQGLQJ� LW� WR� EH� D� SRZHU� RI� ³YDVW� HFRQRPLF� DQG� SROLWLFDO� VLJQLILFDQFH�´� WKH� &RXUW�

HPSKDVL]HG�WKDW�WKH�&'&¶V�PRUDWRULXP�FRYHUHG�³����RI�WKH�FRXQWU\��LQFOXGLQJ�EHtween 6 and 

17 million tenants,´�DOO�WR�³FRPEDW>@�WKH�VSUHDG�RI�&29,'-���´��$OD��$VV¶Q�RI�5HDOWRUV, 141 S. 

Ct. at 2489±���� � 26+$¶V� UXOH� FRYHUV� WZR-thirds of the private sector, including 84 million 

workers (26 million unvaccinated), also to combat COVID-19.  86 Fed. Reg. at 61,424±41.  If it 

LV�QRW�FOHDU�RQ� LWV� IDFH� WKDW�26+$¶V�YDFFLQDWH-or-test mandate covering most of the country is 

significant, then Alabama Association of Realtors tells us it is. 

)LQDOO\��WKH�PDMRULW\�WULHV�WR�HVFDSH�WKH�GRFWULQH�E\�FODLPLQJ�WKDW�WKH�6HFUHWDU\¶V�DXWKRULW\�

is carefully circumscribed by the requirements in § ����WKDW�WKH�UXOH�EH�³QHFHVVDU\´�WR�FRPEDW�D�

³JUDYH�GDQJHU�´�DQG�WKDW�26+$�KDV�³KRQRUHG�WKRVH�SDUDPHWHUV´�E\�XVLQJ�LWV�SRZHU�LQIUHTXHQWO\���

Maj. Op. at 16.  Two short responses are in order.  One, the provision in Alabama Association of 

Realtors was similarly circumscribed; the &'&� FRXOG� DFW� RQO\� ZKHQ� LW� ZDV� ³QHFHVVDU\´� WR�

SUHYHQW� WKH� ³VSUHDG� RI� FRPPXQLFDEOH� GLVHDVH�´� DQG� LW� KDG� ³UDUHO\� . . . LQYRNHG´� LWV� SRZHU���

141 S. Ct. at 2487.  Two, the fact that § ���� ³QDUURZO\� FLUFXPVFULEH>V@´� 26+$¶V� DXWKRULW\��

Indus. Union, 448 U.S. at 651, and that its assertions of power in the past have been limited, 

supports a restrictive reading, not an expansive one. 

A last point bears mention.  Congress may enlist the help of administrative agencies to 

implement and enforce the laws, as it has done here.  See Gundy v. United States, 139 S. Ct. 

2116, 2123 (2019).  But there are limits to how much Congress may delegate.  See id.  And the 

greater the putative delegation of power, the less discretion an agency has when exercising it.  
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See Whitman v. Am. 7UXFNLQJ� $VV¶QV�� ���� 8�6�� ����� ���� ������� �³>7@KH� GHJUHH� RI� DJHQF\�

discretion that is acceptable varies according to the scope of the power congressionally 

FRQIHUUHG�´��� 

Here, the Secretary asks for maximum authority and maximum discretion; he wants to 

issue a rule of national import, covering two-thirds of American workers, and he wants to do it 

without clear congressional authorization, without even public notice and comment, and with a 

capacious understanding of necessity.  Such a combination of authority and discretion is 

unprecedented, and the Secretary is unlikely to show that he has been granted it. 

B.  Other Stay Factors 

Petitioners have shown a likelihood of success on the merits of their challenge to the 

emergency rule.  That factor is the most important; but the other factors favor the stay as well.   

Will petitioners be irreparably harmed absent a stay?  Yes.  Nken v. Holder, 556 U.S. 

418, 434 (2009).  Consider just two classes of petitioners.  First, individuals.  Without a stay, 

they will be forced to decide whether to get vaccinated.  In some cases, employers may permit 

employees to undergo weekly testing and wear a mask.  But some will fire those who are not 

vaccinated, rather than deal with the recordkeeping hassles of the testing requirement.  In those 

instances, the individuals will be irreparably harmed, either by loss of livelihood or an 

unwelcome vaccination.  And even if given the choice by her employer, an individual petitioner 

might reluctantly submit to vaccination, rather than incur a weekly hit to her finances and to her 

time.  And if it turns out she did so due to an invalid regulation, she will have been irreparably 

harmed.  

Second, businesses.  The business petitioners say they will be harmed in various ways, 

including unrecoverable compliance costs and loss of employees amidst a labor shortage.  For 

H[DPSOH��RQH�SHWLWLRQHU��2EHUJ�,QGXVWULHV��VD\V�WKDW�LW�ZLOO�LQFXU�PRUH�WKDQ�³����PLOOLRQ�LQ�ORVW�

UHYHQXH� SHU� \HDU�´� DQG� WKDW� WKH� YDFFLQDWH-or-WHVW� PDQGDWH� ³ZLOO� LPSHULO� 3HWLWLRQHU¶V� business 

JRLQJ� IRUZDUG� JLYHQ� VLJQLILFDQW� ODERU� PDUNHW� VKRUWDJHV�´� � 'RFNHW� 1RV�� ��-7000, 21-4112, 

Motion for Emergency Stay at 2.  Currently, the company has 21 open positions and, according 

App. A-55 

Case: 21-7000     Document: 391-2     Filed: 12/18/2021     Page: 121 (124 of 169)



Nos. 21-7000, et al. In re: MCP No. 165, Occupational Safety & 
Health Admin. Rule on COVID-19 Vaccination 

and Testing, 86 Fed. Reg. 61402 

Page 56 

 

WR�2EHUJ��³VWXGLHV� VKRZ� WKDW�DW� OHDVW� VHYHQ�PLOOLRQ�DIIHFWHG�ZRUNHrs report that they definitely 

ZLOO� QRW� JHW� WKH� YDFFLQH�´� � Id.  The vaccinate-or-test mandate will exacerbate these shortages, 

ZLWK� 2EHUJ� HVWLPDWLQJ� WKDW� LW� ZLOO� ORVH� ³���� HPSOR\HHV²approximately 30% of its existing 

ZRUNIRUFH�´��Id. at 2±3.  The papers before this court are filled with similar stories.  There is no 

question that if these harms occur, they will be irreparable. 

OSHA responds that the administrative record it compiled does not support the alleged 

VHYHULW\�RI�SHWLWLRQHUV¶�KDUPV�� �2I�FRXUVH� WKH� UHFRUG� LV�VLOHQW�DV� WR�SHWLWLRQHUV¶�FRQFHUQV��JLYHQ�

that the emergency standard circumvents any public input.  And while OSHA says its projected 

FRVWV�DUH�PXFK�ORZHU�WKDQ�SHWLWLRQHUV¶�� WKH�SURMHFWHG�FRVWV�DUH�QRW�de minimis, ranging from as 

little as $2,000 to almost $900,000 per entity, with a combined projected cost of almost 

$3 billion.  86 Fed. Reg. at 61,493.   

Would the stay substantially injure OSHA and where does the public interest lie?  Nken, 

556 U.S. at 434.  These two factors merge when the government is a party.  Id. at 435.  It is hard 

to find harm to OSHA from delay, as it waited almost two years since the pandemic began, and 

nearly a year after vaccines became publicly available, to issue the mandate.  That is not to 

mention the almost two-moQWK� GHOD\� EHWZHHQ� WKH� 3UHVLGHQW¶V�PDQGDWH� DQQRXQFHPHQW� DQG� WKH�

issuance of the emergency standard.   

As for the societal costs of the pandemic, few could dispute their size and scope.  

To focus on just one, in many states, the healthcare system is being overrun and many healthcare 

workers report both a physical and emotional toll from the relentless effort of caring for the sick 

and dying.  6HH� 0LFKLJDQ¶V� Hospitals Near Breaking Point:  µ:H� CDQ¶W� Take Care of Our 

Patients as We NHHG¶, The Detroit News (last visited Dec. 15, 2021), 

https://www.detroitnews.com/in-depth/news/nation/coronavirus/2021/12/15/michigan-hospitals-

crisis-health-care-workers-exhausted-covid-19-pandemic/6462036001/.  The agency record in 

this case contains substantial evidence that we could give them some rest if more of us rolled up 

our sleeves.  But the Secretary himself claims no authority to regulate for these ends.  He cannot 

HYHQ�UHJXODWH�IRU�WKH�VDNH�RI�WKH�YDFFLQDWHG��WKH\�DUH�QRW�LQ�³JUDYH�GDQJHU�´��,QVWHDG��WKH�PDQGDWH�

is aimed directly at protecting the unvaccinated from their own choices.  Vaccines are freely 
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available, and unvaccinated people may choose to protect themselves at any time.  And because 

the Secretary likely lacks congressional authority to force them to protect themselves, the 

remaining stay factors cannot tip the balance.  See Tiger Lily, 992 F.3d at 524. 

* * * 

,�ZRXOG�GHQ\�26+$¶V�PRWLRQ�WR�GLVVROYH�WKH�VWD\� 
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Columbia, South Carolina, Samuel P. Langholz, OFFICE OF THE IOWA ATTORNEY
GENERAL, Des Moines, Iowa, Elizabeth B. Murrill, OFFICE OF THE LOUISIANA
ATTORNEY GENERAL, Baton Rouge, Louisiana, Judd E. Stone II, William F. Cole, Ryan S.
Baasch, OFFICE OF THE TEXAS ATTORNEY GENERAL, Austin, Texas, Melissa A.
Holyoak, OFFICE OF THE UTAH ATTORNEY GENERAL, Salt Lake City, Utah, Ryan
Schelhaas, OFFICE OF THE WYOMING ATTORNEY GENERAL, Cheyenne, Wyoming,
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Michael E. Toner, Thomas M. Johnson, Jr., Stephen J. Obermeier, Jeremy J. Broggi, Krystal B. 
Swendsboe, WILEY REIN LLP, Washington, D.C., Jeffrey C. Mateer, Hiram S. Sasser III, 
David J. Hacker, Jeremiah G. Dys, Lea E. Patterson, Keisha T. Russell, FIRST LIBERTY 
INSTITUTE, Plano, Texas, Cathleen A. Martin, John A. Ruth, NEWMAN, COMLEY & RUTH, 
P.C., Jefferson City, Missouri, Robert Henneke, Chance Weldon, TEXAS PUBLIC POLICY 
FOUNDATION, Austin, Texas, Matthew J. Clark, ALABAMA CENTER FOR LAW AND 
LIBERTY, Birmingham, Alabama, David A. Cortman, John J. Bursch, Matthew S. Bowman, 
Frank H. Chang, ALLIANCE DEFENDING FREEDOM, Washington, D.C., Ryan L. Bangert, 
Ryan J. Tucker, ALLIANCE DEFENDING FREEDOM, Scottsdale, Arizona, Richard J. Oparil, 
ARNALL GOLDEN GREGORY LLP, Washington, D.C., Grant J. Guillot, GRANT GUILLOT, 
LLC, Baton Rouge, Louisiana, Russell A. Newman, THE NEWMAN LAW FIRM, Brentwood, 
Tennessee, Christopher Wiest, CHRIS WIEST, ATTORNEY AT LAW, PLLC, Crestview Hills, 
Kentucky, James P. Sullivan, OFFICE OF THE GOVERNOR, Austin, Texas, Harmeet K. 
Dhillon, Ronald D. Coleman, Mark P. Meuser, Michael A. Columbo, DHILLON LAW GROUP 
INC., San Francisco, California, Robert Alt, THE BUCKEYE INSTITUTE, Columbus, Ohio, 
Patrick Strawbridge, CONSOVOY MCCARTHY PLLC, Boston, Massachusetts, for Petitioners.  
ON RESPONSE:  Sarah E. Harrington, Michael S. Raab, Adam C. Jed, Brian J. Springer, 
Martin Totaro, UNITED STATES DEPARTMENT OF JUSTICE, Washington, D.C., for 
Respondents. 

 The En Banc Court of the Sixth Circuit Court of Appeals delivered an order.  MOORE, J. 
(pp. 4ໃ±5), delivered a separate opinion concurring in the denial of the petitions for initial hearing 
en banc in which COLE, CLAY, WHITE, and DONALD, JJ., joined.  SUTTON, C.J. (pp. 6±32), 
in which KETHLEDGE, THAPAR, BUSH, LARSEN, NALBANDIAN, READLER, and 
MURPHY, JJ., joined, and BUSH, J. (pp. 33±42), delivered separate opinions dissenting from 
the denial of the petitions for initial hearing en banc. 

_________________ 

ORDER 
_________________ 

The court having received petitions for initial hearing en banc, and the petitions having 

been circulated to all active judges of this court, and less than a majority of the active judges of 

this court having voted in favor of initial hearing en banc, 

IT IS ORDERED that the petitions be, and hereby are, DENIED. 
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________________________________________________________________ 

CONCURRING IN THE DENIAL OF INITIAL HEARING EN BANC 
________________________________________________________________ 

KAREN NELSON MOORE, Circuit Judge, concurring in the denial of initial hearing en 

banc.  This is an important case on an accelerated timeframe.  And yet, many challengers 

SURSRVHG�LQLWLDO�KHDULQJ�HQ�EDQF��DQ�³RIWHQ�XQSURGXFWLYH��DOZD\V�LQHIILFLHQW�SURFHVV�´��See Mitts 

v. Bagley, 626 F.3d 366, 370 (6th Cir. 2010) (Sutton, J., concurring in denial of en banc review).  

Because a three-judge panel of our court has already devoted significant time to this case, and 

because initial hearing en banc would subvert our normal process and require the full court to 

grapple with a sprawling record, I concur in the denial of initial hearing en banc. 

 Courts have repeatedly recognized that en banc hearing is an inefficient process.  See 

Mitts, supra; Hart v. Massanari, 266 F.3d 1155, 1172 & n.29 (9th Cir. 2001) (calling en banc 

SURFHHGLQJV� ³Xnwieldy and time-FRQVXPLQJ´�� �LQWHUQDO� TXRWDWLRQ� RPLWWHG��� Bartlett ex rel. 

Neumann v. Bowen, 824 F.2d 1240, 1243 (D.C. Cir. 1987) (Edwards, J., concurring in the denial 

RI� UHKHDULQJ� HQ� EDQF�� �QRWLQJ� WKDW� HQ� EDQF� UHKHDULQJ� ³VXEVWDQWLDOO\� GHOD\V� WKH� FDVH� EHing 

UHKHDUG´��� � 7KLV� SRWHQWLDO� IRU� GHOD\� ³LV� PDJQLILHG� ZKHQ� WKHUH� KDV� EHHQ� QR� SULRU� SDQHO�

FRQVLGHUDWLRQ�RI�D�FDVH�´� �Belk v. Charlotte-Mecklenburg Bd. of Educ., 211 F.3d 853, 854 (4th 

Cir. 2000) (Wilkinson, C.J., concurring in denial of initial hearing en banc). 

 This case shows the folly of initial hearing en banc.  The massive docket and profusion of 

briefs, as in an especially complex matter before a district court, require focused consideration by 

D�GHYRWHG�SDQHO�� �(Q�EDQF�KHDULQJ�GRHV�LQGHHG�SXW�³DOO�KDQGV�RQ�GHFN�´��&�-��6XWWRQ�'LVVHQW�DW�

11.  In a case as important, accelerated, and briefing-filled as this one, however, gathering all 

hands on deck would have strained the resources of the sixteen active judges, requiring each of 

us to review the volumiQRXV�UHFRUG�DQG�WKH�UHOHYDQW�XQGHUO\LQJ�OHJDO�GRFWULQHV���:KDW¶V�PRUH��LW�

would have done so for no discernable purpose:  the case already sits before three thoughtful, 

independent judges on the panel who have spent the past weeks steeped in this matter.  

We properly leave the matter in their hands. 
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 2XU�GHFLVLRQV�³ZDUUDQW�WKH�XWPRVW�UHVSHFW�ZKHQ�WKH\�DUH�SHUFHLYHG�E\�WKH�SXEOLF�WR�KDYH�

EHHQ�UHDFKHG�LQ�WKH�PRVW�UHJXODU�DQG�FDUHIXO�PDQQHU�´��Belk, 211 F.3d at 856 (Wilkinson, C.J., 

concurring in denial of initial hearing en banc).  I am relieved that this court adheres to those 

standards of regularity and care today. 
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________________________________________________________________ 

DISSENTING FROM THE DENIAL OF INITIAL HEARING EN BANC  
________________________________________________________________ 

SUTTON, Chief Judge, dissenting from the denial of initial hearing en banc.  When 

much is sought from a statute, much must be shown.  The Secretary of Labor asks a lot of the 

Occupational Safety and Health Act.  He claims authority to issue an emergency rule, scheduled 

to go into effect on January 4, 2022, that will require roughly 80 million workers to become 

vaccinated or face a weekly self-financed testing requirement and a daily masking requirement.  

At the same time, he assumes authority to regulate an area²public health and safety²

traditionally regulated by the States.  If valid, the rule would nullify all contrary state and local 

regulations, as the power to regulate nationally is the power to preempt locally.  Such broad 

assertions of administrative power demand unmistakable legislative support.  The federal courts 

³H[SHFW� &RQJUHVV� WR� VSHDN� FOHDUO\� ZKHQ� DXWKRUL]LQJ� DQ� DJHQF\� WR� H[HUFLVH� SRZHUV� RI� µYDVW�

HFRQRPLF� DQG� SROLWLFDO� VLJQLILFDQFH¶´� DQG� WR� XVH� ³H[FHHGLQJO\� FOHDU� ODQJXDJH� LI� LW� ZLVKHV� WR�

significantO\�DOWHU�WKH�EDODQFH�EHWZHHQ�IHGHUDO�DQG�VWDWH�SRZHU�´��$OD��$VV¶Q�RI�5HDOWRUV�Y��'HS¶W�

of Health & Hum. Servs., 141 S. Ct. 2485, 2489 (2021) (quotation omitted). 

&RQJUHVV� GLG� QRW� ³FOHDUO\´� JUDQW� WKH� 6HFUHWDU\� RI� /DERU� DXWKRULW\� WR� LPSRVH� WKLV�

vaccinate-or-test mandate.  First, as a threshold matter, the Occupational Safety and Health Act 

gives the Secretary power to address only occupational health and safety risks.  But it is by no 

means clear that this authority extends to all hazards that might affect employees at some point 

during the 16 hours of each weekday and the 48 hours of each weekend when they are not at 

work, whether the hazard arises from a coronavirus of one sort or another, a virulent flu, traffic 

safety, air pollution, vandalism, or some other risk to which people are equally exposed at work 

and outside of work.  It is one thing to tell a worker to don a mask at the start of a hazard-filled 

shift and doff it at the end.  It is quite another to tell a worker to vaccinate on the basis of a risk 

that exists whether he is on the clock or off and that amounts to a medical procedure that cannot 

be removed at the end of the shift.  Confirming the point, the Secretary of Labor has never 

imposed a vaccine mandate or for that matter a vaccinate-or-test mandate on American workers.  
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The Act does not clearly give the Secretary power to regulate all health risks and all new health 

hazards, largely through off-site medical procedures, so long as the individual goes to work and 

may face the hazard in the course of the workday. 

Second, even apart from the workplace-anchored scope of the Act, the Secretary of 

/DERU¶V�SRZHU�WR�LVVXH�³HPHUJHQF\�WHPSRUDU\�VWDQGDUGV´�GRHV�QRW�MXVWLI\�WKH�ILUVW�YDFFLQDWH-or-

test mandate in federal labor law history.  This emergency SRZHU�H[WHQGV�RQO\� WR�³QHFHVVDU\´�

PHDVXUHV�� QDPHO\� PHDVXUHV� LQGLVSHQVDEOH� RU� HVVHQWLDO� WR� DGGUHVV� D� ³JUDYH´� GDQJHU� LQ� WKH�

workplace.  But this set of preconditions does not apply (1) when the key population group at 

risk from COVID-19²the elderly²in the main no longer works, (2) when members of the 

working-age population at risk²the unvaccinated²have chosen for themselves to accept the 

risk and any risk is not grave for most individuals in the group, and (3) when the remaining 

group²the vaccinated²does not IDFH� D� JUDYH� ULVN� E\� WKH�6HFUHWDU\¶V� RZQ� DGPLVVLRQ�� HYHQ� LI�

they work with unvaccinated individuals.  Countless lesser and more focused measures were 

available to the Secretary:  targeting certain industries susceptible to high risk, focusing on 

protections for workers most vulnerable to the virus, and varying any requirements to account for 

the wide range of settings in which people work.  A blunt national vaccine mandate for 

80 million workers with little regard to the relevant employment circumstances²well-spaced or 

not, together or apart, high risk individuals or not, indoors or mainly outdoors²was not 

necessary under the Act, and Congress did not clearly say otherwise. 

Third, the setting of these requirements²DXWKRULW\� WR� VHW� ³HPHUJHQF\� WHPSRUDU\�

standaUGV´�ZLWKRXW�FRPSO\LQJ�ZLWK� WKH�QRWLFH-and-comment process²confirms the narrowness 

RI� WKLV�DXWKRULW\�DQG� LWV� LQDSSOLFDELOLW\�KHUH�� �6WDUW�ZLWK�³HPHUJHQF\�´� �7KH�6HFUHWDU\�GRHV�QRW�

invoke this power based on a sudden revelation that the virus presents a serious health risk.  How 

could he?  He relies on something else²the increased availability of vaccines.  That 

development, however, does not heighten health risks; it alleviates them²DQG�LW¶V�KDUGO\�D�QHZ�

GHYHORSPHQW� DQ\ZD\�� �:KDW�� PRUHRYHU�� LV� ³WHPSRUDU\´� Dbout a vaccination?  A reluctant or 

coerced vaccination cannot be undone if the Secretary changes course during the notice-and-

FRPPHQW�SURFHVV�RU�LI�WKH�SURSRVHG�UXOH�H[FHHGV�WKH�6HFUHWDU\¶V�DXWKRULW\���$OO�RI�WKH�6HFUHWDU\¶V�
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emergency decrees to date, even the ones invalidated by the courts, have involved truly 

temporary measures to protect workers from certain hazards at work until the notice-and-

comment process ends.  Ready access to free vaccinations may not have quelled the pandemic as 

quickly as the Secretary, or any of us, would like.  But that reality does not justify, much less 

justify clearly, a sudden invocation of an emergency medical power at roughly the two-year 

anniversary of the pandemic merely because the Secretary determines that not enough Americans 

are vaccinated. 

)RU� P\� SDUW�� WKH� UHVROXWLRQ� RI� WKLV� FRQIOLFW� EHWZHHQ� H[LVWLQJ� ODZ� DQG� WKH� 6HFUHWDU\¶V�

proposed policy is not particularly hard.  What makes the case difficult are the ongoing 

challenges of the pandemic and the health-and-safety benefits of obtaining vaccinations.  The 

challenges presented by the pandemic are serious, no one can deny.  The record confirms what 

common experience shows²³WKDW�WKH�SXEOLF�KDV�D�VWURQJ�LQWHUHVW�LQ�FRPEDWLQJ�WKH�VSUHDG´�RI�D�

virus that has prematurely ended over three-quarters of a million American lives.  $OD��$VV¶Q�RI�

Realtors, 141 S. Ct. at 2490.  The record also shows the utility of vaccinations.  The medical 

studies to date show that vaccinated individuals face fewer risks of getting the virus and, for 

those who still suffer breakthrough infections, fewer risks of serious symptoms or death.  It is the 

rare federal judge, indeed the rare employee in the third branch, I suspect, who has not gotten the 

message. 

But the issue here is not that simple.  No matter the policy benefits of a well-intended 

UHJXODWLRQ�� D� FRXUW�PD\� QRW� HQIRUFH� LW� LI� WKH� DJHQF\¶V� UHDFK� H[FHHGV� D� VWDWXWH¶V� JUDVS�� � 2QFH�

before, in the throes of another threat to the country, the executive branch claimed it needed to 

seize control of thH� FRXQWU\¶V� VWHHO� PLOOV� DV� D� ³QHFHVVDU\´� PHDVXUH� ³WR� DYHUW� D� QDWLRQDO�

FDWDVWURSKH�´� �Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 582 (1952).  But that 

threat, like this one, did not permit the second branch to act without authorization from the first 

branch.  Id. at 588±89.  As the Supreme Court recently explained in invalidating an eviction 

PRUDWRULXP� SURPXOJDWHG� E\� WKH� &HQWHU� IRU� 'LVHDVH� &RQWURO�� ³RXU� V\VWHP� GRHV� QRW� SHUPLW�

DJHQFLHV�WR�DFW�XQODZIXOO\�HYHQ�LQ�SXUVXLW�RI�GHVLUDEOH�HQGV�´��$OD��$VV¶n of Realtors, 141 S. Ct. 

at 2490.  Shortcuts in furthering preferred policies, even urgent policies, rarely end well, and 
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they always undermine, sometimes permanently, American vertical and horizontal separation of 

powers, the true mettle of the U.S. Constitution, the true long-term guardian of liberty. 

For these reasons and those elaborated below, the challengers are likely to prevail on the 

merits when it comes to their petitions targeting the emergency rule.  That reality together with 

the other stay factors show that the emergency rule should remain stayed.  Nken v. Holder, 

556 U.S. 418, 434 (2009); $OD��$VV¶Q�RI�5HDOWRUV, 141 S. Ct. at 2490. 

I. 

Congress passed the Occupational Safety and Health Act in 1970.  Pub. L. No. 91-596, 

84 Stat. 1590.  With the Act, Congress created an agency to administer the statute²the 

Occupational Safety and Health Administration, called OSHA for short²which sits within the 

'HSDUWPHQW� RI� /DERU�� � )URP� WKH� RXWVHW�� WKH� $FW� ZDV� GHVLJQHG� WR� HQVXUH� ³VDIH� DQG� KHDOWKIXO�

working cRQGLWLRQV´� IRU� HPSOR\HHV�� ����8�6�&��� 651(b).  The Act empowers the Secretary of 

Labor, through OSHA, to create health and safety regulations for workplaces across the country.  

Id. § 655(b).  Before such regulations go into effect, they must withstand a rigorous process.  The 

Secretary must provide notice of any proposed regulation and give 30 days for any affected 

entity to submit data or offer comment about the costs, benefits, feasibility, legality, or any other 

reason for rejecting, adopting, or modifying the proposed rule.  Id. § 655(b)(2).  Those who 

object to the rule may request a public hearing.  Id. § 655(b)(3).  Within 60 days of the end of the 

period for submitting comments or the completion of a requested hearing, the Secretary must 

publish a rule or decide not to issue one.  Id. § 655(b)(4).  Still more process is called for if the 

proposed rule involves, as this one allegedly does��³WR[LF�PDWHULDOV�RU�KDUPIXO�SK\VLFDO�DJHQWV�´�

LQ�ZKLFK�FDVH�LWV�GHYHORSPHQW�PXVW�EH�³EDVHG�XSRQ�UHVHDUFK��GHPRQVWUDWLRQV��H[SHULPHQWV��DQG�

VXFK�RWKHU�LQIRUPDWLRQ�DV�PD\�EH�DSSURSULDWH�´��Id. § 655(b)(5). 

An exception exists.  The Act allows the Secretary WR�FUHDWH� DQ�³HPHUJHQF\� WHPSRUDU\�

VWDQGDUG´�ZLWKRXW�XQGHUJRLQJ�all of these notice-and-comment requirements.  Id. § 655(c).  To 

DOORZ�DQ�³HPHUJHQF\´�UHJXODWLRQ�WR�JR�LQWR�LPPHGLDWH�HIIHFW�� WKH�6HFUHWDU\�PXVW�VKRZ���� that 

³HPSOR\HHV�DUH�H[SRVHG�WR�JUDYH�Ganger from exposure to substances or agents determined to be 
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WR[LF� RU� SK\VLFDOO\� KDUPIXO� RU� IURP� QHZ� KD]DUGV�´� DQG� ��� WKDW� WKH� ³HPHUJHQF\� VWDQGDUG� LV�

QHFHVVDU\�WR�SURWHFW�HPSOR\HHV�IURP�VXFK�GDQJHU�´��Id. § 655(c)(1). 

Since 1970, the Secretary of Labor has used these emergency powers infrequently²and 

never to require a medical procedure.  Over more than a half-century, the agency has used this 

power just nine times before this year.  BST Holdings, L.L.C. v. Occupational Safety & Health 

Admin., 17 F.4th 604, 609 (5th Cir. 2021).  Six of these standards were challenged in court.  Id.  

Just one was allowed to go into effect.  Id.; see also 79 Fed. Reg. 61,384, 61,419 (Oct. 10, 2014) 

�QRWLQJ� WKDW� ³26+$� KDV� QRW� VXFFHVVIXOO\� DGRSWHG� DQ� HPHUJHQF\� WHPSRUDU\� VWDQGDUd for over 

WKLUW\�\HDUV´��  In a more recent exercise of this power, which a court has not yet addressed, the 

Secretary issued an emergency regulation in June 2021, which imposed requirements on the 

healthcare industry to reduce transmission of COVID-19, mainly protective clothing and 

physical distancing.  86 Fed. Reg. 32,376 (June 21, 2021).  The emergency rule did not require 

workers to get vaccinated or subject themselves to uncompensated weekly tests. 

$W�LVVXH�LV�26+$¶V�1RYHPEHU���HPHUJHQF\�VWDQGDUG��HQWLWOHG�³&29,'-19 Vaccination 

DQG�7HVWLQJ��(PHUJHQF\�7HPSRUDU\�6WDQGDUG�´�����)HG��5HJ����������1RY�������������,W�DSSOLHV�

to employers with 100 or more employees, what comes to roughly 80 million employees 

nationwide.  Id. at 61,467.  And it contains a narURZ� H[HPSWLRQ� IRU� HPSOR\HHV�ZKR� ³ZRUN>@�

UHPRWHO\� ���� SHUFHQW� RI� WKH� WLPH´� RU� ZKR� ³SHUIRUP� WKHLU�ZRUN� H[FOXVLYHO\� RXWGRRUV�´� � Id. at 

61,419, 61,467.  

The emergency rule also applies to the 26 States in the country that administer their own 

state OSHA Plans, which means that those States must enforce the vaccinate-or-test mandate 

against any covered public employees and private businesses in their jurisdiction.  Id. at 61,462.  

Although Congress did not require state and local governments to adhere to the Act, see 

29 U.S.C. §§ 652(5), 654(a)(2), it used its spending power to encourage States to accept federal 

funding²up to 50% of the total cost of each state plan²in return for adopting an 

OSHA-approved state plan, id. § 672(g).  Under the Act, state plans must be at least as effective 

as the federal standards required by the Secretary.  Id. § 667(b), (c)(2). 

Case: 21-7000     Document: 380-2     Filed: 12/15/2021     Page: 10 (30 of 62)

App. B-10

Case: 21-7000     Document: 391-2     Filed: 12/18/2021     Page: 134 (137 of 169)



Nos. 21-7000, et al. In re: MCP No. 165, Occupational Safety & 
Health Admin. Rule on COVID-19 Vaccination 

and Testing, 86 Fed. Reg. 61402 

Page 11 

 

8QGHU� WKH� HPHUJHQF\� UXOH�� WKH� HPSOR\HU� PXVW� YHULI\� ³WKH� YDFFLQDWLRQ� VWDWXV� RI� HDFK�

HPSOR\HH�´�³PDLQWDLQ�D�UHFRUG�RI�HDFK�HPSOR\HH¶V�YDFFLQDWLRQ�VWDWXV�´�DQG�³SUHVHUYH�DFFHSWDEOH�

SURRI�RI�YDFFLQDWLRQ�´�����)HG��5HJ��DW����������)RU�HPSOR\HHV�ZKR�RSW�QRW�WR�JHW�YDFFLQDWHG��WKH�

employer must require a test every seven days, one that neither the Federal Government nor the 

employers must pay for and one that the employees may not take without the supervision of an 

authorized person.  Id. at 61,530, 61,532, 61,551, 61,553.  Unvaccinated employees who do not 

FRPSO\�PXVW�EH�³UHPRYHG�IURP�WKH�ZRUNSODFH�´��Id. at 61,532.  Unvaccinated employees must 

wear masks at work with few exceptions.  Id. at 61,553.  The testing and masking requirements 

do not apply to vaccinated employees.  Id.  Employers who violate the Act face penalties 

imposed by OSHA:  up to $13,653 for each violation and up to $136,532 for each willful 

violation.  29 C.F.R. § 1903.15(d). 

Several companies, organizations, individuals, and 27 States filed challenges to the 

emergency rule, raising a variety of claims in the various courts of appeals.  On November 12, in 

one of those cases, the U.S. Court of Appeals for the Fifth Circuit stayed the vaccinate-or-test 

mandate.  BST Holdings, 17 F.4th at 619.  After our circuit was selected to handle the petitions 

for review on a consolidated basis, we received two sets of pertinent motions:  a motion by the 

Secretar\� RI� /DERU� WR� YDFDWH� WKH� )LIWK� &LUFXLW¶V� VWD\� RUGHU�� see 28 U.S.C. § 2112(a)(4), and 

requests by various parties to grant initial hearing en banc. 

II. 

A few words are in order about the en banc motions in front of us²requests by roughly 

59 parties that the full Court hear this case at the outset.  At one level, granting the motion makes 

considerable sense.  This is an extraordinary case, suitable for an extraordinary procedure.  

Given the unusual setting of these consolidated cases²a statutory delegation of authority over 

countless appeals to one regional court of appeals, 28 U.S.C. § 2112(a)²there is something to be 

said for putting all hands on deck, particularly when it comes to handling the stay motion, which 

could turn out to be the key decision point in all of these petitions for review.  If the stay motion 

is the main event in a case about the legitimacy of a six-month emergency rule that ends on May 

5, 2022, little opportunity for traditional en banc review will exist at the back end of the case.  
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All of this explains why we favor granting the motion.  But at another level, it makes little 

difference that our Court has divided 8-8 on whether to grant the en banc motion.  We likely will 

not be the final decisionmakers in this case, given the prospect of review by the U.S. Supreme 

Court.  And the existence of the en banc motion gives the judges of our Court the option to offer 

their perspectives on the stay motion, in opinions concurring in the denial of initial hearing en 

banc or dissenting from it. 

III. 

In evaluating a stay motion, we ask four questions:  Which side is likely to prevail on the 

merits?  What are the costs to the challengers of allowing the emergency rule to go into effect?  

What are the costs to the Secretary of Labor and others of barring the emergency rule from going 

into effect?  What does the public interest favor?  Nken, 556 U.S. at 434.  In this instance, as in 

many others, we focus primarily on the likelihood-of-success inquiry.  6HH� $OD�� $VV¶Q� RI�

Realtors, 141 S. Ct. at 2490. 

IV. 

The challengers should prevail for two main reasons.  A clear-statement rule applies to 

this wide-ranging and unprecedented assertion of administrative power, and the Secretary of 

Labor has failed to show that Congress clearly delegated this authority to him. 

A. 

7RGD\¶V� HPHUJHQF\� UXOH� LV� QRW� DQ� HYHU\GD\� H[HUFLVH� RI� IHGHUDO� SRZHU�� � 7KH� 6HFUHWDU\�

claims authority to require 80 million Americans²in virtually every type of American business 

there is²to obtain a COVID-19 vaccine or, in the alternative, to undertake a weekly COVID-19 

test and wear a mask throughout each workday.  Because the Federal Government pays for the 

vaccine but not the weekly test, it is fair to say that the Secretary is prioritizing the vaccine 

mandate over the test-and-mask mandate, if not coercing vaccinations.  See 86 Fed. Reg. at 

������� �DFNQRZOHGJLQJ� WKDW� WKH� HPHUJHQF\� UXOH� ³LV� GHVLJQHG� WR� VWURQJO\� HQFRXUDJH�

YDFFLQDWLRQ´��� � )XUWKHU� SUHVVXUH� RQ� HPSOR\HHV� FRPHV� IURP� RWKHU� IHDWXUHV� RI� WKH� UXOH���
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(1) Employers must provide time off for employees to get vaccinated and to recover from any 

side effects, id. at 61,457, while the rule does not require them to do so for employees who must 

undergo weekly tests, even if that requires considerable travel in rural areas, see id. at 61,484; 

(2) the agency normally requires employers to compensate employees for occupational safety 

gear and required testing but not in this instance, compare 29 C.F.R. § 1910.132(h), with 86 Fed. 

Reg. at 61,407 & n.2; and (3) employers can escape many of the administrative burdens of 

administering the rule if they require their employees to get vaccinated, 86 Fed. Reg. at 61,437.  

Either way, whether treated as a vaccine mandate or a vaccinate-or-test mandate, the Secretary 

must answer mandates of his own if he wishes to regulate large swaths of Americans with 

respect to substantial public policy, medical, and economic matters customarily regulated by the 

States. 

,Q�WKH�ILUVW�SODFH��WKH�IHGHUDO�FRXUWV�³H[SHFW�&RQJUHVV�WR�VSHDN�FOHDUO\�ZKHQ�DXWKRUL]LQJ�

an agency to exerFLVH�SRZHUV´�RYHU�ODUJH�QXPEHUV�RI�$PHULFDQV�ZLWK�UHVSHFW�WR�FRQWHVWHG�SXEOLF�

policy choices of vast significance.  $OD�� $VV¶Q� RI� 5HDOWRUV, 141 S. Ct. at 2489.  Skeptical of 

mismatches between invocations of power by agencies and the statutes that purport to delegate 

that power, the federal courts require broad assertions of policymaking authority to be premised 

RQ�GLUHFW�DQG�VSHFLILF�FRQJUHVVLRQDO�GHOHJDWLRQV�RI�WKDW�SRZHU���&RQJUHVV�PXVW�³VSHDN�FOHDUO\�LI�LW�

wishes to assign to an agency decisions of vast HFRQRPLF�DQG�SROLWLFDO�VLJQLILFDQFH�´� �Util. Air 

Regul. Grp. v. EPA, 573 U.S. 302, 324 (2014) (quotation omitted); see Whitman v. Am. Trucking 

$VV¶QV, ����8�6��������������������:KDW�-XVWLFH�6WHYHQV�VDLG�LQ������LQ�UHMHFWLQJ�WKH�³%HQ]HQH�

UXOH�´�GHVLJQHG�Ey OSHA to protect American workers from cancer, applies with equal force to 

WRGD\¶V� UXOH�� � ³,Q� WKH�DEVHQFH�RI�D�FOHDU�PDQGDWH� LQ� WKH�$FW�� LW� LV�XQUHDVRQDEOH� WR�DVVXPH� WKDW�

Congress intended to give the Secretary the unprecedented power over American industry that 

ZRXOG�UHVXOW�IURP�WKH�*RYHUQPHQW¶V�YLHZ´�RI�WKH�VWDWXWH���,QGXV��8QLRQ�'HS¶W��$)/-CIO v. Am. 

Petroleum Inst., 448 U.S. 607, 645 (1980) (plurality opinion).  Notably, OSHA initially 

attempted to issue the Benzene Rule as an emergency rule, but it abandoned that approach in 

favor of notice-and-comment rulemaking after the Fifth Circuit stayed the rule.  Id. at 623. 
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A national vaccinate-or-test mandate likewise is unprecedented, whether with respect to 

OSHA or any other federal agency, presumably because the intrusion on individual liberty is 

VHULRXV�DQG�EHFDXVH��LQ�26+$¶V�FDVH��WKH�UHTXLUHG�PHGLFDO�SURFHGXUHV�GR�QRW�FRPIRUWDEO\�PDS�

onto workplace-specific protective remedies.  See Cong. Rsch. Serv., Mandatory Vaccinations:  

Precedent and Current Laws 9 (May 21, 2014); see also 86 Fed. Reg. at 61,436.  If OSHA 

³FODLPV�WR�GLVFRYHU�LQ�D�ORQJ-extant statute an unheralded power to regulate a significant portion 

RI�WKH�$PHULFDQ�HFRQRP\�´�LW�VKRXOG�QRW�EH�VXUSULVHG�LI�FRXUWV�³JUHHW� LWV�DQQRXQFHPHQW�ZLWK�D�

measXUH�RI�VNHSWLFLVP�´��Util. Air Regul. Grp., 573 U.S. at 324 (quotation omitted).  As with the 

eviction moratorium created by the federal Center for Disease Control and invalidated by the 

6XSUHPH�&RXUW��WRGD\¶V�³FODLP�RI�H[SDQVLYH�DXWKRULW\´�XQGHU�WKLV�SURYLVLRQ�³LV�XQSUHFHGHQWHG�´��

$OD��$VV¶Q�RI�5HDOWRUV, 141 S. Ct. at 2489; VHH�7LJHU�/LO\��//&�Y��8�6��'HS¶W�RI�+RXV��	�8UE��

Dev., 5 F.4th 666, 668 (6th Cir. 2021).  If federal courts have been skeptical when a medically 

based agency (the CDC) issues broad mandates with respect to housing, they should be equally 

skeptical when a workplace agency (OSHA) issues broad mandates with respect to medical 

procedures. 

In the second place, the States, not the Federal Government, are the traditional source of 

authority over safety, health, and public welfare.  In the context of a vast attempt to assume these 

police powers by the Federal Government, Congress must speak unequivocally.  Whether it is 

VHL]LQJ�DXWKRULW\�WR�UHJXODWH�³WKH�ODQGORUG-WHQDQW�UHODWLRQVKLS�´�$OD��$VV¶Q of Realtors, 141 S. Ct. 

at 2489, to regulate private property, 8�6�� )RUHVW� 6HUY�� Y�� &RZSDVWXUH� 5LYHU� 3UHV�� $VV¶Q, 

140 S. Ct. 1837, 1849±50 (2020), to enact run-of-the-mine criminal laws, Jones v. United States, 

529 U.S. 848, 858 (2000), to enact out-of-the-ordinary criminal laws, Bond v. United States, 

572 U.S. 844, 848 (2014), or to regulate the retirement age of state court judges, Gregory v. 

Ashcroft, 501 U.S. 452, 460±��� ��������&RQJUHVV�PXVW�³HQDFW�H[FHHGLQJO\�FOHDU� ODQJXDJH� LI� LW�

wishes to significanWO\�DOWHU�WKH�EDODQFH�EHWZHHQ�IHGHUDO�DQG�VWDWH�SRZHU�´�$OD��$VV¶Q�RI�5HDOWRUV, 

141 S. Ct. at 2489 (quotation omitted). 

In applying this federalism clear-VWDWHPHQW�FDQRQ�� LW¶V�ZRUWK� UHPHPEHULQJ� WKDW� WKH�RQO\�

Supreme Court cases that permitted a government to impose a vaccination mandate on 
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individuals arose from the States, not the National Government.  Jacobson v. Massachusetts, 

197 U.S. 11 (1905); Zucht v. King, 260 U.S. 174 (1922).  In upholding a vaccination requirement 

against a substantive due process FKDOOHQJH��WKH�8�6��6XSUHPH�&RXUW�UHDVRQHG�WKDW�³>W@KH�VDIHW\�

and the health of the people of [a state] are, in the first instance, for that [state] to guard and 

SURWHFW´� DQG� ³DUH�PDWWHUV� WKDW� GR� QRW� RUGLQDULO\� FRQFHUQ� WKH� QDWLRQDO� JRYHUQPHQW�´� � Jacobson, 

197 U.S. at 38.  ,W¶V�ZRUWK� UHPHPEHULQJ� WKDW� WKH� SRZHU� RI� D� IHGHUDO� DJHQF\� WR� UHJXODWH� LV� WKH�

power to preempt²to nullify the sovereign power of the States in the area²which explains why 

���6WDWHV�RSSRVH�WKH�HPHUJHQF\�UXOH���$QG�LW¶V�ZRUWK�UHPHPEHULQJ�WKDt, if one casually accepts 

congressional authority to regulate in this area, that recalibration of power comes with easy-to-

overlook risks.  It would mean that another administration could destroy the trial-and-error 

benefits of federalism in a different direction, say by adopting a federal law that banned state and 

local governments from issuing all kinds of health-protective orders:  stay-at-home orders, mask 

mandates, vaccine mandates, and many other measures besides.  The power to give with 

preemptive national regulation includes the power to take away. 

B. 

In passing the Occupational Safety and Health Act, Congress did not clearly give the 

Secretary authority to require workers to undertake a medical procedure like a vaccine or a 

medical test, whether unGHU�KLV� JHQHUDO� DXWKRULW\� WR� UHJXODWH� ³HPSOR\HHV´� LQ� WKH�ZRUNSODFH�RU�

XQGHU�KLV�VSHFLILF�DXWKRULW\�WR�LVVXH�³HPHUJHQF\�WHPSRUDU\�VWDQGDUGV�´ 

1. 

The Occupational Safety and Health Act covers only workplace-specific hazards and 

permits only workplace-specific safety measures.  As a threshold matter, the Act is designed to 

SURWHFW� ³HPSOR\HHV´� IURP� GDQJHUV� WKDW� DULVH� GLUHFWO\� RXW� RI� WKH�ZRUNSODFH� DQG� DGGUHVVes only 

ZRUNSODFH�FRQGLWLRQV��DV�WKH�WLWOH�RI�WKH�$FW�VXJJHVWV��WKH�³2FFXSDWLRQDO�6DIHW\�DQG�+HDOWK�$FW´��

and as the rest of the Act confirms.  The language of the Act covers dangers arising out of work, 

say a chemical used to make a plastic product or the heat generated at a steel foundry, not any 

risk facing the country and every citizen in it.  Any other approach would facilitate a 
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EUHDWKWDNLQJ� H[SDQVLRQ� RI� WKH� 6HFUHWDU\� RI� /DERU¶V� SRZHU�� � :KDWHYHU� WKH� KHDOWK� DQG� VDIHW\�

challenges of today (air pollution, violent crime, obesity, a virulent flu, all manner of 

communicable diseases) or tomorrow (the impact of using the internet on mental health), the 

Secretary does not have emergency authority to regulate them all simply because most 

Americans who face such endemic risks also have jobs and simply because they face those same 

risks on the clock.  By going to work each day, American workers do not transform these other 

ULVNV� LQWR� ³KD]DUGV´� RU� ³JUDYH� GDQJHUV´� WR� ZKLFK� ³HPSOR\HHV� DUH� H[SRVHG�´� � 7KH� 6HFUHWDU\¶V�

authority to regulate workplace safety is simply WRR�³LQGLUHFW>@´ to cover this nearly horizonless 

assertion of power.  $OD��$VV¶Q�RI�5HDOWRUV, 141 S. Ct. at 2488. 

$�FRPSDULVRQ�EHWZHHQ�WKH�6HFUHWDU\¶V�HPHUJHQF\�SURSRVDO��D�YDFFLQDWH-or-test mandate) 

and the kinds of requirements he has previously imposed on various industries during the 

pandemic (a mask mandate) illustrates the problem.  Accept for now that, under some 

circumstances and in some places, the Secretary could impose a mask mandate.  That would be a 

workplace requirement at least.  It is one thing for the Secretary to require masks to minimize 

GDQJHUV�WR�ZKLFK�³HPSOR\HHV�DUH�H[SRVHG´�GXULQJ�WKH�ZRUNGD\�DQG�DW�WKH�ZRUNSODFH���,W�LV�TXLWH�

another to make an across-the-board judgment that the employee LV� ³VWURQJO\� HQFRXUDJHG´²

emphasis on strongly²to undertake a medical procedure (a vaccination) that cannot be undone 

at the end of the workday. 

:KHWKHU�LW¶V�WKH�$FW�DV�D�ZKROH�RU�WKH�QDUURZ�H[FHSWLRQ�IRU�HPHUJHQF\�UXOHPDNLQJ��WKH\�

both apply, in the words RI�WKH�'�&��&LUFXLW��RQO\�WR�GDQJHUV�DULVLQJ�RXW�RI�³ZRUN�RU�ZRUN-related 

DFWLYLWLHV�´�2LO��&KHP��	�$WRPLF�:RUNHUV�,QW¶O�8QLRQ�Y��$P��&\DQDPLG�&R�, 741 F.2d 444, 449 

(D.C. Cir. 1984), not all hazards working people may face in their daily lives.  That explains why 

the D.C. Circuit found another medical procedure²the sterilization of women who otherwise 

would encounter chemicals at work dangerous to the unborn²WR�EH�EH\RQG�WKH�$FW¶V�VFRSH���Id.; 

see also Steel Joist Inst. v. Occupational Safety & Health Admin., 287 F.3d 1165, 1167 (D.C. 

&LU���������QRWLQJ�WKDW�³WKH�$FW�DXWKRUL]HV�26+$�WR�UHJXODWH�RQO\�WKH�HPSOR\HU¶V�FRQGXFW�DW�WKH�

ZRUNVLWH´����³>)@RU�FRYHUDJH�XQGHU�WKH�$FW�WR�EH�SURSHUO\�H[WHQGHG�WR�D�SDUWLFXODU�DUHD�´�VHFRQGV�

WKH� (OHYHQWK� &LUFXLW�� ³WKH� FRQGLtions to be regulated must fairly be considered working 
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conditions, the safety and health hazards to be remedied occupational, and the injuries to be 

avoided work-related�´�  )UDQN�'LHKO� )DUPV� Y�� 6HF¶\� RI� /DE�, 696 F.2d 1325, 1332 (11th Cir. 

1983). 

Other provisions of the Occupational Safety and Health Act reinforce the message.  The 

$FW��LW�LV�WUXH��UHIHUV�WR�³KD]DUGV�´�³VXEVWDQFHV�´�DQG�³DJHQWV�´�WHUPV�WKDW�UHDG�LQ�LVRODWLRQ�PLJKW�

suggest that the Secretary could regulate any hazardous substance or agent.  But context 

illuminates meaning.  Throughout the Act, it speaks to hazards facing employees in work-

specific contexts and to occupational risks faced due to work: 

x 7KH� $FW¶V� SUHDPEOH� VD\V� LW� LV� GHVLJQHG� ³WR� DVVXUH� � . . safe and healthful 
working cRQGLWLRQV�´����8�6�&��� ����E���DQG�WR�DYRLG�³SHUVRQDO�LQMXULHV�DQG�
LOOQHVVHV�DULVLQJ�RXW�RI�ZRUN�VLWXDWLRQV�´�id. § 651(a). 

x $� SURYLVLRQ� VD\V� WKDW� WKH� $FW� DSSOLHV� ³WR� HPSOR\PHQW� SHUIRUPHG� LQ� D�
ZRUNSODFH´�DQG�³WR�ZRUNLQJ�FRQGLWLRQV�RI�HPSOR\HHV�´��Id.  § 653(a), (b). 

x $� SURYLVLRQ� WHOOV� WKH� 6HFUHWDU\� WR� PDNH� UXOHV� ³IRU� GHYHORSLQJ� LQIRUPDWLRQ�
UHJDUGLQJ�WKH�FDXVHV�DQG�SUHYHQWLRQ�RI�RFFXSDWLRQDO�DFFLGHQWV�DQG�LOOQHVVHV�´�
id. § ����F������ RU� ³ZRUN-UHODWHG� GHDWKV�� LQMXULHV� DQG� LOOQHVVHV�´� id. 
§ 657(c)(2). 

The agenc\¶V� UHJXODWLRQV� UHIOHFW� WKLV� XQGHUVWDQGLQJ� WRR�� � ,Q� JHQHUDO�� 26+$� UHTXLUHV�

employers to compensate employees for protective gear and tests needed for work safety.  

29 C.F.R. § 1910.132(h).  An exception exists for costs that are not specific to the workplace, say 

sunscreen or steel-reinforced boots.  Id. § 1910.132(h)(2), (4)(iii).  In this instance, the 

6HFUHWDU\¶V� GHFLVLRQ� QRW� WR� UHTXLUH� HPSOR\HUV� WR� SD\� IRU� HPSOR\HHV¶� ZHHNO\� &29,'-19 tests 

depletes his claim that this emergency rule arises from a work-focused, as opposed to society-

focused, imperative.  See 86 Fed. Reg. at 61,437.  The Secretary conceded that, while OSHA 

XVXDOO\� UHTXLUHV� HPSOR\HUV� WR� EHDU� VXFK� FRVWV� ³LQ� RUGHU� WR� UHPRYH� EDUULHUV� WR� HPSOR\HH�

SDUWLFLSDWLRQ�´�WKH�DJHQF\�KDV�QRW�GRQH�VR�KHUH�LQ�RUGHU�WR�³VWURQJO\�HQFRXUDJH´�YDFFLQDWLRQ���Id. 

at 61,407. 

OSHA also requires employers to give their employees and the agency access to 

³UHOHYDQW�H[SRVXUH�DQG�PHGLFDO�UHFRUGV´�WR�LGHQWLI\��KDQGOH��DQG�SUHYHQW�³RFFXSDWLRQDO�GLVHDVH�´��

29 C.F.R. § 1910.10���D��� �7KH�DJHQF\� UHTXLUHV� HPSOR\HUV� WR�NHHS� UHFRUGV� WKDW�³PRQLWRU>@� WKH�
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amount of a toxic substance or harmful physical agent to which the employee is or has been 

H[SRVHG�´� � Id. § ����������H�����L��$������ � %XW� WKHVH� H[SRVXUH� ULVNV� GR� QRW� FRYHU� ³VLWXDWLRns 

where the employer can demonstrate that the toxic substance or harmful physical agent is not 

used, handled, stored, generated, or present in the workplace in any manner different from 

typical non-RFFXSDWLRQDO� VLWXDWLRQV�´� � Id. § 1910.1020(c)(8).  As still another example, the 

agency has rules about occupational noise exposure, which require employers with affected 

HPSOR\HHV� WR� DGPLQLVWHU� D� WHVWLQJ� SURJUDP� WKDW� GHWHUPLQHV� WKH� HPSOR\HH¶V� KHDULQJ� ORVV�� � Id. 

§ 1910.95(g).  If the hearing loss is determined nRW�WR�EH�³ZRUN�UHODWHG�´�KRZHYHU��WKH�HPSOR\HU�

does not have to provide assistance.  Id. § 1910.95(g)(8).  With respect to the recordkeeping 

UHTXLUHPHQWV��PRUHRYHU��DQ�HPSOR\HU�³PXVW�FRQVLGHU�DQ�LQMXU\�RU�LOOQHVV�WR�EH�ZRUN-related if an 

event or exposure in the work environment either caused or contributed to the resulting condition 

or significantly aggravated a pre-H[LVWLQJ� LQMXU\�RU� LOOQHVV�´� Id. § �������D��� � ,Q�26+$¶V� UXOHV�

FRQFHUQLQJ� DLU� FRQWDPLQDQWV�� WKH� UXOHV� FHQWHU� RQ� WKH� DPRXQW� RI� DQ� HPSOR\HH¶V� H[posure to a 

VXEVWDQFH�³GXULQJ�DQ��-KRXU�VKLIW�´��Id. § 1910.1000(a)±(c). 

The agency in the past has understood its authority in this work-anchored way.  An 

H[DPLQDWLRQ� RI� WKH� QLQH� ³HPHUJHQF\� WHPSRUDU\� VWDQGDUGV´� SURPXOJDWHG� EHIRUH� ������ HYHQ� WKH�

five of six that were successfully challenged, reveals only regulations addressing exposures 

solely because of, not in spite of or in addition to, the workplace.  See 36 Fed. Reg. 23,207 (Dec. 

7, 1971) (workplace protection from asbestos); 38 Fed. Reg. 17,214 (June 29, 1973) (workplace 

protection from pesticides); 38 Fed. Reg. 10,929 (May 3, 1973) (workplace protection from 

FDUFLQRJHQLF� VXEVWDQFHV� LQ� ³DUHD>V@� WR� ZKLFK� DFFHVV� LV� UHVWULFWHG� DQG� FRQWUROOHG� E\� WKH�

HPSOR\HU´��� ��� )HG�� 5HJ�� ������� �$SU� 5, 1974) (workplace protection from vinyl chloride); 

41 Fed. Reg. 24,272 (June 15, 1976) (workplace protections for diving operations, while noting 

WKDW� ³GLYLQJ� E\� SHUVRQV� HQJDJHG� LQ� UHFUHDWLRQDO� RU� VSRUW� GLYLQJ� RU� RWKHU� GLYLQJ� QRW� LQ� DQ�

employment context are beyond the jurLVGLFWLRQ�RI�WKH�$FW´������)HG��5HJ����������0D\����������

(workplace protections from benzene); 42 Fed. Reg. 45,536 (Sept. 9, 1977) (workplace 

protection from manufacturing pesticides); 43 Fed. Reg. 2586 (Jan. 17, 1978) (workplace 

protection from acrylonitrile); 48 Fed. Reg. 51,086 (Nov. 4, 1983) (workplace protection from 

asbestos). 
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All in all, the Secretary might have authority to impose mandates of some sort on doctors 

and nurses who treat COVID-19 patients or researchers who work with the underlying virus 

JLYHQ� WKH�ZRUNSODFH� ³H[SRVXUH´� ULVNV� FDXVHG� E\� WKDW� ZRUN�� � $QG� LW� PLJKW� JLYH� WKH� 6HFUHWDU\�

authority to impose workday masking requirements in other settings vulnerable to COVID-19 

exposures.  But the emergency rule extends well beyond such workplace-specific hazards and 

workplace-specific remedies. 

2. 

Not only is it doubtful that Congress gave the Secretary of Labor clear authority to 

impose this vaccinate-or-test mandate through the general provisions of the Act, but Congress 

also failed to do so clearO\�XQGHU�WKH�SURYLVLRQ�IRU�³HPHUJHQF\�WHPSRUDU\�VWDQGDUGV�´��,Q�UHOHYDQW�

part, the provision for emergency rules says: 

The Secretary shall provide, without regard to the requirements of chapter 5 of 
Title 5, for an emergency temporary standard to take immediate effect upon 
publication in the Federal Register if he determines (A) that employees are 
exposed to grave danger from exposure to substances or agents determined to be 
toxic or physically harmful or from new hazards, and (B) that such emergency 
standard is necessary to protect employees from such danger. 

29 U.S.C. § 655(c)(1). 

7KH� VWDWXWH� DSSOLHV� RQO\� WR� ³QHFHVVDU\´� SURYLVLRQV� WKDW� DGGUHVV� ³JUDYH´� ZRUNSODFH�

dangers.  7KH� WHUP� ³QHFHVVDU\´� KDV� RQH� RI� WZR� PHDQLQJV�� HLWKHU� ³XVHIXO´� RU�

³LQGLVSHQVDEOH´�³HVVHQWLDO�´� � %ODFN¶V� /DZ� 'LFWLRQDU\� 928 (5th ed. 1979); American Heritage 

Dictionary of the English Language 877 (1975).  Picking between the options might be difficult 

if the word appeared alone.  But it does not.  It appears in the context of a provision dealing with 

DQ� ³HPHUJHQF\´� DQG� ³JUDYH´� GDQJHU�� �8QGHUVWDQGLQJ�ZRUGV�� OLNH� ILOOLQJ� LQ� FURVVZRUG� SX]]OHV��

works best by attending to context²what is nearby, what is known.  Gutierrez v. Ada, 528 U.S. 

����� ���� �������� � 2QFH� FRQQHFWHG�� WKH� UHIHUHQFH� WR� ³QHFHVVDU\´� SRZHUV� WR� DGGUHVV� ³JUDYH´�

GDQJHUV�LQ�DQ�³HPHUJHQF\´�FODULILHV�WKDW�³QHFHVVDU\´�KDV�WKH�QDUURZHU�PHDQLQJ���,W�UHIHUV�RQO\�WR�

indispensable or essential measures, not to whatever the Secretary determines is useful or 

beneficial. 
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A comparison to the SecretDU\¶V�DXWKRULW\� WR� LPSRVH�SHUPDQHQW�VWDQGDUGV�FRQILUPV� WKLV�

UHDGLQJ���:KHQ�KH�SXWV�D�UXOH�WKURXJK�QRWLFH�DQG�FRPPHQW��WKH�VWDQGDUG�QHHG�QRW�EH�³QHFHVVDU\�

WR� SURWHFW� HPSOR\HHV�´� ��� 8�6�&�� � ����F������ RQO\� ³UHDVRQDEO\� QHFHVVDU\� RU� DSSURSULDWH� WR�

provide safH�RU�KHDOWKIXO�HPSOR\PHQW�´� id. § 652(8); see id. § 655(b).  An emergency measure 

thus must be more than just appropriate; it must be indispensable or essential. 

7XUQ� WR�³JUDYH´�GDQJHUV��ZKLFK�UHIHU� WR�³VHULRXV´�ZRUNSODFH�GDQJHUV�� �:HEVWHU¶V�1LQWK�

New Collegiate Dictionary 534 (1984).  Taken by itself, there is room for debate about the 

meaning of a serious workplace danger, particularly one that the statute allows the Secretary to 

³GHWHUPLQH>@´�KLPVHOI���%XW�WKH�UHFRUG�LQ�WKLV�FDVH�DQG�WKH�6HFUHWDU\¶V�position in describing his 

rulemaking narrow the range of debate.  Whatever a grave or serious workplace danger might 

mean in the abstract, the Secretary concedes that vaccinated individuals who get the virus do not 

face that risk, even though they can contract it while going to work with unvaccinated 

individuals.  86 Fed. Reg. at 61,434.  Else, the Secretary would require vaccinated Americans to 

work at home or stay home altogether. 

7KLV� LQWHUSUHWDWLRQ� RI� WKH� VWDWXWH� DQG� WKH� 6HFUHWDU\¶V� FRQFHVVLRQ� PDNH� LW� exceedingly 

difficult to maintain under any standard of review that the emergency mandate is necessary or 

indispensable to address a grave danger.  One problem arises from a core tenet of administrative 

law.  The Secretary never considered this meaning of the statute²that it requires indispensable 

or essential measures, not simply useful or beneficial ones²in proposing the emergency rule.  It 

is a staple of administrative law that federal courts may not uphold a rule on a ground never 

addressed by the agency.  SEC v. Chenery Corp., 318 U.S. 80, 87 (1943).  The Secretary to date 

has explained only why he thinks the vaccinate-or-test mandate is beneficial to protect workers 

and society as a whole.  He has not explained why it is the indispensable or essential way to 

SURWHFW�ZRUNHUV���:H�KDYH�QR�DXWKRULW\�WR�XSKROG�D�UXOH�DV�³QHFHVVDU\´�ZKHQ�WKH�6HFUHWDU\�KDV�

not made that finding himself under the correct interpretation of the law.  See 5 U.S.C. § 706(2). 

The other problem is that the Secretary cannot satisfy this interpretation of the statute.  

Consider the many less intrusive, more tailored protective measures that address grave dangers 

RQ�WKH�6HFUHWDU\¶V�RZQ�WHUPV���-XVW�DV�WKH�6HFUHWDU\�WDUJHWHG�WKH�KHDOWKFDUH�LQGXVWU\�LQ�-XQH������
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with mask and other protective-gear requirements, he could do the same for industries that face 

high spreading risks.  The record does not show that full vaccination or weekly testing is 

necessary on top of a tailored mask mandate.  The Secretary could focus any requirements on the 

workers most at risk²those over 65, those with pre-existing conditions most vulnerable to the 

virus, those who have not already gotten the virus.  The Secretary could create exemptions for 

those least at risk, say cohorts from age 18 to 49, a population range that faces healthcare risks 

from COVID-���DW� URXJKO\� WKH�VDPH�OHYHO�DV� WKH�6HFUHWDU\¶V�RZQ�DVVHVVPHQW�RI�ZKDW� LV�QRW�D�

grave risk, with some slightly above and some slightly below.  See 86 Fed. Reg. at 61,434; Ctr. 

for Disease Control, Rates of COVID-19 Cases and Deaths by Vaccination Status, 

https://covid.cdc.gov/covid-data-tracker/#rates-by-vaccine-status.  Or the Secretary could impose 

requirements that account for the many environments in which Americans work.  Consider the 

range of possibilities²from the two-person janitorial staff working the night shift, to the 

consultant who comes into the office a few times a week, to the company that already requires 

masks (but not weekly tests) and requires significant separation of workers protected by up-to-

date ventilation systems, to the firm that rotates workers between telework and in-person to 

PLQLPL]H� FRQWDFW�� �%XW� WKDW� LV� QRW�ZKDW� WKH� UXOH�GRHV�� � ³$SSO\LQJ� WR� �� RXW� RI� �� SULYDWH-sector 

employees in America, in workplaces as diverse as the country itself, the Mandate fails to 

consider what is perhaps the most salient fact of all:  the ongoing threat of COVID-19 is more 

dangerous to some employees than to other HPSOR\HHV�´��BST Holdings, 17 F.4th at 615. 

In the face of the many less intrusive options available to the Secretary, the idea that a 

national vaccinate-or-test mandate for 80 million workers is necessary is hard to maintain.  And 

that is true under any standard of review:  fresh review of the language of the statute, substantial 

evidence review, arbitrary or FDSULFLRXV� UHYLHZ�� RU� WKH� ³KDUGHU� ORRN´� UHYLHZ� GXH� HPHUJHQF\�

rules.  $VEHVWRV�,QIR��$VV¶Q�Y��2FFXSDWLRQDO�6DIHW\�	�+HDOWK�$GPLQ�, 727 F.2d 415, 421 (5th Cir. 

1984). 

7KH� VWDWXWH� FRYHUV� RQO\� DQ� ³HPHUJHQF\´� DQG� RQO\� ³WHPSRUDU\´� UHTXLUHPHQWV.  In 

construing statutes, courts frequently look to the context in which they arise²here authority to 

VHW�³HPHUJHQF\� WHPSRUDU\�VWDQGDUGV´� WKDW� VLGHVWHS� WKH�QRWLFH-and-comment process.  See, e.g., 
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Bond, 572 U.S. at 861±63; Johnson v. United States, 559 U.S. 133, 139±40 (2010).  Whether one 

ORRNV� WR� WKH� 6HFUHWDU\¶V� VWURQJO\� HQFRXUDJHG� SUHIHUHQFH� �YDFFLQDWH�� RU� GLVFRXUDJHG� DOWHUQDWLYH�

�WHVW�DQG�ZHDU�D�PDVN���LW�LV�GLIILFXOW�WR�XQGHUVWDQG�KRZ�RQ�1RYHPEHU����������DQ�³HPHUJHQF\´�

suddenly took hold requiring the imposition of a vaccinate-or-test mandate by January 4, 2022.  

Start with the mask requirement.  As the Secretary well knows, masks are not a new idea.  They 

have been a protective tool from the outset.  Given the wide availability of this option since the 

beginQLQJ��WKH�YLHZ�WKDW�WKLV�UHTXLUHPHQW�FRXQWV�DV�DQ�³HPHUJHQF\´�PHDVXUH��DOO�DW�D�WLPH�ZKHQ�

fewer people face lethal risks from COVID-19, sucks the concept dry of meaning. 

Vaccines are newer, to be sure.  But they hardly are a revelation.  They have been readily 

available since last spring, and they alleviate the health risks from the pandemic rather than make 

them worse.  Why now?  Why above all immediately impose such a controversial mandate on 80 

million workers without undergoing the give and take that comes with the notice-and-comment 

process²and that usually leads to better rulemaking and always leads to more transparency 

about the costs and benefits of any new rule for workers and companies.  See Azar v. Allina 

Health Servs., 139 S. Ct. 1804, 1816 (2019����7KH�³PRUH�H[SDQVLYH´�D�UXOH¶V�UHDFK��³WKH�JUHDWHU�

WKH�QHFHVVLW\� IRU�SXEOLF� FRPPHQW�´� �$P��)HG¶Q�RI�*RY¶W�(PSV��Y��%ORFN, 655 F.2d 1153, 1156 

(D.C. Cir. 1981). 

+RZ�� PRUHRYHU�� LV� D� YDFFLQH� ³WHPSRUDU\´"� � 7KDW� DSSURDFK� FRQYH\V� FRQVLGHUDEOH�

insensitivity to those who, for reasons of their own, are reluctant to roll up their sleeves.  By any 

measure, a vaccine injection is not temporary. 

Making the invocation of this emergency temporary power odder still is the nature of the 

risks presented by COVID-19 today.  It is not working men and women in the main who face the 

most serious risks.  It is older men and women, most of whom are retired and who no longer are 

VXEMHFW�WR�WKH�6HFUHWDU\¶V�RYHUVLJKW���7KH�NH\�ULVNV�WR�LQGLYLGXDOV�ZKR�GR�ZRUN�DQG�ZKo remain 

unvaccinated are to them, not to their vaccinated colleagues.  Sure, there have been, and likely 

will continue to be, breakthrough cases that infect vaccinated individuals, some no doubt 

facilitated by unvaccinated individuals.  But the Secretary agrees that this risk is not serious.  

During the rulemaking process, he acknowledged that the risk to vaccinated employees of 
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FRQWLQXLQJ� WR�ZRUN�ZLWK� XQYDFFLQDWHG� HPSOR\HHV� LV� ³QRW´� D� ³JUDYH� GDQJHU�´� � ��� )HG��5HJ�� DW�

61,434. 

That leaves the Secretary with the burden of answering this question:  Is it really an 

emergency to protect retired individuals from a workplace they no longer visit, to protect 

vaccinated working people from a risk the Secretary does not consider grave, and to protect 

unvaccinated working people from themselves based on highly personal medical decisions?  

That is a heavy lift, one that is highly unlikely to withstand any standard of review. 

(TXDOO\� XQDYDLOLQJ� LV� WKH� 6HFUHWDU\¶V� RWKHU� H[SODQDWLRQ� IRU� WKH� HPHUJHQF\� UXOH���

Education, public-health advocacy, and easy-to-obtain free vaccinations, he points out, have not 

worked as well as or as quickly as the Federal Government hoped²because just 70% or so of 

Americans have received one shot and just 60% or so of Americans are fully vaccinated.  Ctr. for 

Disease Control, COVID-19 Vaccinations in the United States, https://covid.cdc.gov/covid-data-

tracker/#vaccinations_vacc-total-admin-rate-total; see 86 Fed. Reg. at 61,431±32.  The Secretary 

SURMHFWV� WKDW� WKH� ³VWURQJO\� HQFRXUDJH>G@´� YDFFLQDWLRn option would lead an additional 

22.7 million workers to get vaccinated, increasing the vaccination rate in the covered workforce 

from 62% to 89%.  86 Fed. Reg. at 61,433, 61,472.  These estimates as an initial matter lift the 

YHLO�RQ� WKH�6HFUHWDU\¶V�XQGHrstanding of the rule, revealing that he thinks it will operate much 

more like a vaccine mandate than a vaccine option.  Another problem lurks as well.  In the 

context of new viruses, new variants, and other challenges presented by communicable diseases, 

there will always be a spectrum of medical developments and innovations, whether it is new 

types of vaccinations, booster shots, medical treatments, or something else.  That ongoing reality 

does not give one national agency the option of labeling something DQ� ³HPHUJHQF\´� LQ�

perpetuity, immediately imposing a one-size-fits-all-companies solution on the country, 

preempting all contrary approaches to the matter in our States and cities, and circumventing the 

notice-and-FRPPHQW�SURFHVV���³,Q�FDVH�RI�HPHUJHQF\�EUHDN�JODVV´�WKLV�LV�QRW²unless we wish to 

sideline the notice-and-comment process and the trial-and-error benefits of American federalism 

with respect to every future medical innovation concerning COVID-19 for this federal agency 

and other ones too. 
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One last point on this score.  The statute gives the Secretary authority to issue an 

emergency rule only for six months.  29 U.S.C. § 655(c)(2)±(3).  It does not mention any 

authority to extend the rule for another six months.  To our knowledge, the Secretary has never 

used this narrow authority to extend an emergency rule for another six months.  All of this 

prompts a question:  Does the Secretary expect to finish the notice-and-comment process with 

respect to this uniquely important and uniquely wide-ranging rule by May 5, 2022, when the 

emergency rule dissolves?  That seems improbable.  As our circuit has come to appreciate, this 

rule affects a lot of industries and a lot of people.  Consistent with that reality, the Secretary has 

already granted one 45-day extension of time, extending the end of the public comment period 

from December 6, 2021, to mid-January 2022.  The six-PRQWK� QDWXUH� RI� WKH� 6HFUHWDU\¶V�

emergency-rule authority highlights the unusual nature of its exercise today. 

In view of this conclusion, we need not address several serious constitutional claims 

raised by the challengers.  Among others, there are at least these three that would need to be 

addressed before the emergency rule could be enforced.  One, does this regulation of non-

commercial inactivity²a requirement that the unvaccinated get shots or weekly tests²exceed 

&RQJUHVV¶V�&RPPHUFH�&ODXVH� SRZHU"� � 6HH�1DW¶O� )HG�� RI� ,QG��%XV�� Y�� 6HEHOLXV, 567 U.S. 519, 

550±52 (2012); infra at 33 (Bush, J., dissenting); BST Holdings, 17 F.4th at 619 (Duncan, J., 

FRQFXUULQJ����7ZR��LI�ZH�DFFHSWHG�WKH�6HFUHWDU\¶V�VZHHSLQJ�UHDGLQJ�RI�WKH�$FW²permitting him 

to regulate any substance, whether unique to work or not, so long as the Secretary finds it 

dangerous²would that amount to an unconstitutional delegation of power?  See Gundy v. United 

States, 139 S. Ct. 2116, 2123 (2019); id. at 2135±37 (Gorsuch, J., dissenting).  Compare Indus. 

8QLRQ� 'HS¶W, 448 U.S. at 645 (plurality opinion) (avoiding this constitutional question by 

FRQVWUXLQJ�WKH�VWDWXWH�WR�QDUURZ�26+$¶V�DXWKRrity), with id. at 687 (Rehnquist, J., concurring in 

WKH�MXGJPHQW���ILQGLQJ�DQ�XQFRQVWLWXWLRQDO�GHOHJDWLRQ�EHFDXVH�³>L@W�LV�GLIILFXOW�WR�LPDJLQH�D�PRUH�

obvious example of Congress simply avoiding a choice which was both fundamental for 

purposes of the statute and yet politically so divisive that the necessary decision or compromise 

ZDV� GLIILFXOW�� LI� QRW� LPSRVVLEOH´��� � 7KUHH�� GRHV� FRPSHOOLQJ� IDLWK-sensitive employers to 

administer these mandates violate the Free Exercise Clause or the Religious Freedom Restoration 

Act by interfering with their employment decisions or religious mission?  See Burwell v. Hobby 

Case: 21-7000     Document: 380-2     Filed: 12/15/2021     Page: 24 (44 of 62)

App. B-24

Case: 21-7000     Document: 391-2     Filed: 12/18/2021     Page: 148 (151 of 169)



Nos. 21-7000, et al. In re: MCP No. 165, Occupational Safety & 
Health Admin. Rule on COVID-19 Vaccination 

and Testing, 86 Fed. Reg. 61402 

Page 25 

 

Lobby Stores, Inc., 573 U.S. 682, 719±20 (2014); Our Lady of Guadalupe Sch. v. Morrissey-

Berru, 140 S. Ct. 2049, 2060±61 (2020).  Because our interpretation of the relevant statutes 

avoids these constitutional claims and any others, we need not address them.  See United States 

v. Erpenbeck, 682 F.3d 472, 476 (6th Cir. 2012).  By contrast, anyone who takes the view that 

WKH�)LIWK�&LUFXLW¶V�VWD\�VKRXOG�EH�OLIted must come to grips with each of the statutory imperatives, 

each of the clear statement requirements, and all of the constitutional claims. 

C. 

The Secretary insists that any ambiguity in the statute favors him, not the challengers.  He 

claims that uncertainty about the meaning of the statute allows him to construe the statute to 

exercise more power, not less.  Resp. Mot. to Dissolve Stay at 17; Chevron, U.S.A., Inc. v. Nat. 

Res. Def. Council, 467 U.S. 837, 843±44 (1984).  But ambiguity for Chevron purposes comes at 

the end of the interpretation process, not at the beginning.  Id. at 843 n.9.  The clear-statement 

canons eliminate any power-enhancing uncertainty in the meaning of the statute.  With 

³VLJQLILFDQW� FRQVWLWXWLRQDO� DQG� IHGHUDOLVP� TXHVWLRQV� UDLVHG´� DQG� D� IHGHUDOLVP-protecting 

LQWHUSUHWDWLRQ�RI�WKH�VWDWXWH�QRW�FOHDUO\�UXOHG�RXW��ZH�PXVW�DFFHSW� WKDW� LQWHUSUHWDWLRQ�DQG�³UHMHFW�

WKH� UHTXHVW� IRU�DGPLQLVWUDWLYH�GHIHUHQFH�´� �Solid Waste Agency of N. Cook Cnty. v. U.S. Army 

&RUSV�RI�(QJ¶UV, 531 U.S. 159, 174 (2001). 

A contrary approach leads to a characterization of administrative law under which 

significant decisions of the U.S. Supreme Court were one emergency regulation, no notice, no 

comment, away from oblivion, indeed from effectively being overruled.  If the Secretary is right, 

the federal office of civil rights suddenly could have construed the ambiguity in the ADEA to 

cover state court judges.  Cf. Gregory, 501 U.S. at 460±61.  If true, the Department of the 

Interior suddenly could have construed the ambiguity in the Mineral Leasing Act and National 

Trails System Act to regulate all manner of private property.  &I��&RZSDVWXUH�5LYHU�3UHV��$VV¶Q, 

140 S. Ct. at 1848±50.  If true, the SEC suddenly could have construed the Securities and 

Exchange Act to apply outside the United States.  Cf. 0RUULVRQ�Y��1DW¶O�$XVWO��%DQN�/WG�, 561 

U.S. 247, 272±73 (2010).  And so on.  Chevron has no role to play in this case. 
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The Secretary counters that he is entitled to issue an emergency rule given new 

knowledge about the dangers of COVID-19 and the increased risk of infection and transmission 

GXH�WR�WKH�'HOWD�YDULDQW���%XW�WKH�'HOWD�YDULDQW�KDV�GRPLQDWHG�RXU�FRXQWU\¶V�&29,'-19 statistics 

since June.  See 86 Fed. Reg. at 61,408±09.  Even then, the Secretary found that vaccinated 

ZRUNHUV�GR�QRW�IDFH�D�³JUDYH�GDQJHU´�IURP�&29,'-19, with or without the existence of Delta.  

Id. at 61,434. 

The Secretary emphasizes that he is regulating the workplace because the virus creates 

risks for working men and women.  But authority to regulate the workplace with protective gear 

designed to handle on-the-job exposures to substances and tailored to the circumstances of that 

job is one thing; authority to require medical procedures or tests for two-thirds of American 

workers, no matter their work circumstances or individual risks, is quite another.  This is 

precisely the kind of broad assertion of administrative power that should be accompanied by 

clear, direct, and channeled delegations by Congress.  It is hard to think of a better example of 

the need for a clear statement of congressional authority than this one. 

The Secretary and some of his supporters claim that regulating infectious diseases 

through vaccines is not as unusual as the challengers maintain, pointing to a bloodborne 

pathogen regulation from 1991.  See 29 C.F.R. § 1910.1030.  But that regulation shows what 

works and what does not.  The 1991 regulation required employers to make the hepatitis B 

YDFFLQH�³DYDLODEOH´�WR�HPSOR\HHV�³ZKR�KDYH�RFFXSDWLRQDO�H[SRVXUH´�WR�EORRGERUQH�SDWKRJHQV�DW�

no cost to the employee and at a reasonable time and place.  Id. § 1910.1030(f)(1)(i)±(ii).  

Consider all of the differences between that regulation and this one.  It narrowly WDUJHWHG�³Kealth 

FDUH�ZRUNHUV´�IRU�SURWHFWLRQ�³IURP�YLUXVHV��SDUWLFXODUO\�WKRVH�FDXVLQJ�+HSDWLWLV�%�DQG�$,'6��WKDW�

FDQ�EH�WUDQVPLWWHG�LQ�WKH�EORRG�RI�SDWLHQWV�´��$P��'HQWDO�$VV¶Q�Y��0DUWLQ, 984 F.2d 823, 824 (7th 

Cir. 1993).  It did not regulate all American businesses, no matter the nature of the industry, 

SURGXFW��RU�VHUYLFH��VR�ORQJ�DV�����HPSOR\HHV�RU�PRUH�ZRUN�WKHUH���,W�ZDV�³>S@URPXOJDWHG�DIWHU�D�

protracted notice-and-FRPPHQW� UXOHPDNLQJ� SURFHHGLQJ�´� � Id.  It did not sidestep that process.  

And it appreciated the personal nature of the decision whether to get a vaccine²that a truly 

YROXQWDU\�SURJUDP��LQ�26+$¶V�ZRUGV��ZRXOG�³IRVWHU�JUHDWHU�HPSOR\HH�FRRSHUDWLRQ�DQG�WUXVW�LQ�
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WKH� V\VWHP�´� � ��� )HG�� 5HJ�� �������� ������� �'HF�� ��� ������� � ,W� GLG� QRW� SUHVVXUH� RU� FRHUFH�

unvaccinated employees by imposing significant costs and burdens on them alone.  Instead of 

KHOSLQJ�WKH�6HFUHWDU\¶V�FDXVH��D�FRPSDULVRQ�EHWZHHQ�WKH������UXOH�DQG�WKH������UXOH�XQGHUPLQHV�

it. 

The Secretary relatedly points to a different part of the statute to suggest that Congress 

FRQWHPSODWHG� LPPXQL]DWLRQ� ZKHQ� GHOHJDWLQJ� LWV� DXWKRULW\�� � ,Q� D� VHFWLRQ� RQ� ³5HVHDUFK� DQG�

5HODWHG�$FWLYLWLHV�´� &RQJUHVV� JLYHV� WKH� 6HFUHWDU\� RI� +HDOWK� DQG�+XPDQ� 6HUYLFHV� DXWKRULW\� WR�

establish programs to examine and test the workplace tR� ³GHWHUPLQ>H@� WKH� LQFLGHQFH� RI�

RFFXSDWLRQDO� LOOQHVVHV�´� � ��� 8�6�&�� �� ����D������ � 7KH� DXWKRUL]DWLRQ� FRPHV� ZLWK� WKLV� FDYHDW���

³1RWKLQJ� LQ� WKLV�RU�DQ\�RWKHU�SURYLVLRQ�RI� WKLV�FKDSWHU�VKDOO�EH�GHHPHG� WR�DXWKRUL]H�RU�UHTXLUH�

medical examination, immunization, or treatment for those who object thereto on religious 

JURXQGV��H[FHSW�ZKHUH�VXFK�LV�QHFHVVDU\�IRU�WKH�SURWHFWLRQ�RI�WKH�KHDOWK�RU�VDIHW\�RI�RWKHUV�´��Id.  

This argument tries to squeeze a lot of power out of a very small statutory tube.  It involves a 

single reference to immunizations, a reference that explains when they are prohibited.  It comes 

from a different part of the statute and concerns the Secretary of Health and Human Services, not 

26+$�DQG�QRW�WKH�6HFUHWDU\�RI�/DERU���,I�WKLV�LV�D�³FOHDU�VWDWHPHQW´�RI�FRQJUHVVLRQDO�DXWKRULW\�

that OSHA may impose a vaccinate-or-test mandate on the American workforce, we should call 

LW�D�³QHDUO\�VLOHQW´�UXOH��QRW�D�³FOHDU�VWDWHPHQW´�UXOH� 

:KDW� RI� WKH� 6HFUHWDU\¶V� FODLP� WKDW� KH� VKRXOG� QRW� EH� VHFRQG-guessed for applying the 

emergency rule just to companies with 100 employees or more?  The problem is not second-

JXHVVLQJ�� LW� LV� PDWFKLQJ� WKH� 6HFUHWDU\¶V� H[SODQDWLRQV� IRU� WKLV� HPHUJHQF\� UXOH� ZLWK� LWV� VFRSH���

If WKH� H[SODQDWLRQ� IRU� DQQRXQFLQJ� DQ� HPHUJHQF\� UXOH� LV� WKH� ³JUDYH GDQJHUV´� WKDW� $PHULFDQ�

workers face on the job from getting the virus, that risk applies to all companies in which 

employees work together inside.  Nor does it answer the point to say, as the Secretary does, that 

he was concerned about imposing administrative burdens on smaller companies.  Think of how 

that argument would fare in another context.  If the Secretary suddenly realized that exposure to 

D�QHZ�FKHPLFDO�FUHDWHG�D�³JUDYH´�GDQJHU�RI�FDQFHU��LW�LV�GLIILFXOW�WR�LPDJLQH�WKDW�DQ\RQH�ZRXOG�
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permit an emergency rule targeting the problem to apply only to companies with over 100 

employees in order to save the other companies money. 

What of a related reality²that federal agencies historically have been able to impose 

drug tests on workers?  But, again, those regulations illustrate the permitted and forbidden sides 

of the line.  The Department of Transportation, to be sure, may require employees in a few 

industries²airlines, railroads, motor carriers, public transit²to take periodic drug tests given the 

flat-line risks to the public of having impaired pilots, conductors, truckers, or bus drivers.  See, 

e.g., 49 U.S.C. §§ 45102(a)(1), 20140(b)(1)(A), 31306(b)(1)(A), 5331(b)(1)(A).  But that 

authority, specific to a few industries and clearly delegated by Congress, would not give the 

Department of Transportation power to require American workers to take a drug test to end the 

opioid crisis²even if such tests could save up to 100,000 lives a year. 

This last question and answer largely take care of the next objection²that the emergency 

rule is needed to deal with certain types of private employers that have been devastated by virus 

break-outs.  A good example, as the Secretary and many others point out, is the meatpacking 

industry, where many of the largest spreading events initially occurred.  Two responses.  As with 

the special risks facing the transportation industry, Congress and OSHA may wish to focus on 

special risks facing healthcare workers and the workers in other high-risk industries.  But that is 

not what this rule does.  The other response is to note that the industries most at risk happen to be 

the ones most proactive in addressing the risks of the pandemic.  How could an emergency rule 

be necessary to protect meatpacking workers when, so far as the record shows, that industry has 

obtained high vaccination rates on its own?  See, e.g.��$P��3XE��+HDOWK�$VV¶Q�HW�DO��$PLFXV�%U��DW�

����QRWLQJ�WKDW�PRUH�WKDQ�����RI�7\VRQ�)RRG¶V���������8�6��ZRUNHUV�DUH�YDFFLQDWHG������)HG��

Reg. at 61,435.  Just as the Secretary must match his assertion of power with the statute, he must 

match his exercise of power with explanations in the record that fit the bill. 

What of the collective-DFWLRQ�SUREOHP�DW�WKH�URRW�RI�WKLV�DVVHUWLRQ�RI�SRZHU"��'RHVQ¶W�WKH�

agency have authority to deal with the external costs created by vaccination decisions²the cost 

to others created by individuals who choose not to get vaccinated and the cost to society of 

slowing down efforts to bring the virus to heel?  See 86 Fed. Reg. at 61,539 (explaining that 
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YDFFLQDWLRQ� UHGXFHV� WKH� ULVNV� WKDW� ZRUNHUV� ³SUHVHQW� WR� RWKHUV� JLYHQ� WKH� UHGXFHG� OLNHOLKRRG� RI�

WUDQVPLVVLRQ´���id. DW���������QRWLQJ�WKDW�³>F@XUUHQW�HIIRUWV�WR�LQFUHDVH�WKH�SURSRUWLRQ�RI�WKH�8�6��

population that is fully vaccinated against COVID-19 are critical to ending the COVID-19 

SDQGHPLF´��� �%XW�� DV� VKRZQ�� WKH� ULVN� WR�YDFFLQDWHG�ZRUNHUV� IURP�XQYDFFLQDWHG�ZRUNHUV� LV� RQH�

WKDW� WKH�6HFUHWDU\�DJUHHV�LV�QRW�D�JUDYH�GDQJHU�� �1R�OHVV�VLJQLILFDQWO\�� LW¶V�GRXEWIXO� WKLV�IHGHUDO�

power sweeps this broadly given the vertical separation of powers embedded in our Constitution.  

There is a Commerce Clause, yes.  It gives Congress broad powers, to be sure.  And it helps the 

Federal Government to resolve some collective-action problems affecting interstate commerce, 

no doubt.  But through it all, it remains a Commerce Clause, not a collective-action clause²and 

not a clause that grants the national government all of the police powers customarily associated 

with state governments in order to fix any new societal challenge. 

That the Constitution permits the Federal Government to resolve some collective-action 

SUREOHPV�IDFLQJ�VRFLHW\�EXW�QRW�DOO�RI�WKHP�VLPSO\�FRQILUPV�WKDW�³WKHUH�DUH�WZR�VLGHV�WR�WRGD\¶V�

VWRU\�´� � Tiger Lily, 5 F.4th at 675 (Thapar, J., concurring).  On one side, yes, the Federal 

Government has considerable authority to regulate and sometimes mandate what individuals may 

do.  But the other side reveals many libertarian guarantees of the U.S. Constitution, each 

empowering individuals to resist national solutions to pedestrian and urgent policy problems 

alike.  Before we rush to lament the reality that American individualism may present obstacles to 

TXHOOLQJ�WKH�SDQGHPLF�DV�TXLFNO\�DV�ZH�ZRXOG�OLNH��LW¶V�ZRUWK�NHHSLQJ�LQ�PLQG�WKDW�LW�LV�D�QDWLRQDO�

trait that has doQH� WKH� FRXQWU\� VRPH� JRRG� IURP� WLPH� WR� WLPH�� � 3HUKDSV� LQGHHG� $PHULFDQV¶�

non-conformist ways have had something to do with American businesses bringing vaccines to 

market more quickly than any vaccine in history and doing so more quickly than any other 

country, collectivist or not, has been able to do.  See Drew Armstrong, 7KH� :RUOG¶V�

Most Loathed Industry Gave Us a Vaccine in Record Time, Bloomberg Businessweek (Dec. 23, 

2020), https://www.bloomberg.com/news/features/2020-12-23/covid-vaccine-how-big-pharma-

saved-the-world-in-2020; Jared S. Hopkins, How Pfizer Delivered a Covid Vaccine in 

Record Time: Crazy Deadlines, a Pushy CEO, Wall St. J. (Dec. 11, 

2020), https://www.wsj.com/articles/how-pfizer-delivered-a-covid-vaccine-in-record-time-crazy-

deadlines-a-pushy-ceo-11607740483. 
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What of the concern that the federal courts should take a low-impact approach to the 

public policy exigencies created by a crisis like the pandemic?  It is a fair question.  But it 

submits to fair answers.  One is that, in the absence of a notice-and-comment process, the federal 

FRXUWV� DUH� DOO� WKDW¶V� OHIW�� � :KR� HOVH�� ZKDW� HOVH�� LV� WKHUH� WR� DVVHVV� XQIRXQGHG� DVVHUWLRQV� RI�

emergency powers by a federal agency that will have irreversible consequences for American 

workers and companies?  The other answer is that overlooking rule-of-law limitations on federal 

power usually increases²it does not ameliorate²the footprint of the federal courts.  It is the rare 

accretion of power to the President, Congress, or a federal agency that does not eventually take 

the federal courts along for the ride. 

V. 

7KH�RWKHU�VWD\�IDFWRUV�ODUJHO\�IDYRU�WKH�FKDOOHQJHUV�DV�ZHOO���%HFDXVH�26+$¶V�DXWKRULW\�

extends only to regulating the workplace, the equities embedded in the stay factors do not extend 

to the costs to society of having unvaccinated Americans.  They extend only to the risks to 

workers and companies. 

From the perspective of the challengers, there are serious irreversible costs if the 

emergency rule is immediately allowed to go into effect.  Start with employees.  The vaccinate-

or-test mandate has costs for them that cannot be undone.  Whether it is an irreversible 

vaccination, uncompensated testing costs, or a lost job, the affected employees face considerable 

jeopardy if the federal courts mistakenly allow this rule to go into effect.  The same is true of 

employers, whether one focuses on the estimated $3 billion in compliance costs or the 

difficulties small companies (with just over 100 workers) will face in competing with smaller 

companies who can attract workers disinterested in complying with the mandate.  From the 

perspective of the Secretary of Labor and other parties that support the emergency rule, the main 

risk of staying the rule is to unvaccinated American workers.  But as we near the two-year 

anniversary of the pandemic, it is hard to see why American workers are not allowed to assess 

the risk-benefit choice of this personal medical decision for themselves.  Even if the mandate 

would have ancillary benefits for Americans who come into contact with unvaccinated workers 

RXWVLGH�WKH�ZRUNGD\��WKDW�FRQVLGHUDWLRQ�LV�QRW�26+$¶V�WR�UHJXODWH���)URP�WKH�SHUVSHFWLYH�RI�WKH�
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public interest, it is both wise and beneficial to stick with historical norms²that the default rule 

in agency rulemaking should be the notice-and-comment process, particularly when a rule 

imposes highly consequential new regulations on American workers and companies and when 

the agency has neYHU�LQYRNHG�VXFK�D�SRZHU�EHIRUH���$�³ODFN�RI�KLVWRULFDO�SUHFHGHQW´�WHQGV�WR�EH�

WKH� PRVW� ³WHOOLQJ� LQGLFDWLRQ´� WKDW� QR� DXWKRULW\� H[LVWV�� � Free Enter. Fund v. Pub. Co. Acct. 

Oversight Bd., 561 U.S. 477, 505 (2010) (quotation omitted). 

All of this undermines tKH�6HFUHWDU\¶V�YLHZ�WKDW�ZH�VKRXOG�OLIW�WKH�VWD\�LVVXHG�E\�WKH�)LIWK�

Circuit.  But it leaves unmentioned one other part of the stay calculation²that the Secretary 

estimated during the rulemaking process that the emergency rule would save 6,500 lives²a 

point unmentioned until now because it is never easy for judges to deal with.  In one sense, it is 

far better to have the President, Congress, an authorized federal agency, or the States making 

cost-benefit decisions when American lives are at stake.  Who are we to say when an emergency 

rule should go into effect if the rule would save lives?  The only thing that prevents such a job 

from being unbearable is to appreciate that not every such decision is for us to make. 

In this instance, the first answer is that the Secretary has assumed a power he does not 

KDYH�� �(YHQ�WKRXJK�WKH�&'&¶V�HYLFWLRQ�PRUDWRULXP�ZDV�GHIHQGHG�RQ�WKH�VDPH�JURXQG²that it 

would save thousands of lives²the Supreme Court refused to allow the agency to enforce it.  

$OD��$VV¶Q�RI�5HDOWRUV, 141 S. Ct. at 2490.  So also when States defended stay-at-home orders 

that restricted religious services on the ground that they would save lives.  These orders, too, 

were stayed.  Roman Cath. Diocese of Brooklyn v. Cuomo, 141 S. Ct. 63, 69 (2020) (per curiam).  

The second answer is that, once judges go beyond the modest task of determining whether 

statutes permit agency action, these broader considerations become exceedingly complicated²

and well EH\RQG�RXU�NHQ���(YHQ�WKH�6HFUHWDU\¶V�RZQ�DFWLRQV�LOOXVWUDWH�Whis complexity, especially 

if saving lives is the only consideration.  Look back on the many times when a vaccinate-or-test 

mandate was not pressed by the Secretary:  not in June 2021, when he issued the protective-gear 

orders with respect to the healthcare industry; not in September 2021, when he initiated this 

rulemaking procedure; and not on November 5, 2021, when he announced this six-month rule 

and said it would not go into effect until January 4, 2022.  Consider too the many Americans still 
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unprotected by this emergency rule:  workers in companies with fewer than 100 employees and 

all customers who visit any American retail store or business.  But it would be no more fair to 

criticize the Secretary of Labor on this ground than it would be to register a similar criticism 

against the Fifth Circuit for staying the emergency rule.  That takes us back to where we started:  

TKH�6HFUHWDU\¶V�HPHUJHQF\�UXOH�OLNHO\�H[FHHGV�KLV�DXWKRULW\� 

The Court should grant the petition for initial hearing en banc and leave the Fifth 

&LUFXLW¶V�VWD\�RI�WKH�HPHUJHQF\�UXOH�LQ�SODFH� 
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________________________________________________________________ 

DISSENTING FROM THE DENIAL OF INITIAL HEARING EN BANC  
________________________________________________________________ 

BUSH, Circuit Judge, dissenting from the denial of initial hearing en banc.  This is a case 

about the Occupational Safety and Health Administration, but it is really a case about power. 

Specifically, it concerns the attempted exercise of a purported power²to impose a de facto 

national vaccine mandate1 upon some eighty-million Americans²that OSHA was never given 

and that Congress likely could never have given to it.  &KLHI�-XGJH�6XWWRQ¶V�GLVVHQW�DEO\�explains 

the former defect, and so I join it in full.  I write separately to address the latter.  

Whether it uses a clear statement or not, Congress likely has no authority under the 

Commerce Clause to impose, much less to delegate the imposition of, a de facto national vaccine 

mandate upon the American public.  Such claimed authority runs contrary to the text and 

structure of the Constitution and historical practice.  The regulation of health and safety through 

compulsory vaccination is a traditional prerogative of the states²not the domain of Congress 

and certainly not fodder for the diktat of a federal administrative agency.  Because we should 

have granted initial hearing en banc to vindicate the correct understanding of the Constitution 

and to cabin OSHA to its legitimate role, I respectfully dissent.  

I. 

This case has a veneer of complexity, so it is useful to start with some first principles of 

constitutional adjudication.  It may seem paradoxical that some of the most effusive guarantees 

of liberty can EH� IRXQG� LQ� WKH�ELOOV�RI�ULJKWV�RI�VRPH�RI� WKH�ZRUOG¶V�PRVW�VDYDJH�GLFWDWRUVKLSV�  

See Antonin Scalia, Foreword: The Importance of Structure in Constitutional Interpretation, 

83 N.D. L. Rev. 1417, 1418 (2008).  Why do we seem to respect our bill of rights, at least in the 

main, while other attempts have faltered the world over?  The answer is structure.  Id.  Our 

)UDPHUV�XQGHUVWRRG� WKDW� WKH� WUXH�EXOZDUN�RI� OLEHUW\� LV� QRW� D� ³SDUFKPHQW�JXDUDQWHH>� @�´�EXW� WKH�

diffusion of power both horizontally and vertically.  Id. (quoting The Federalist No. 51, at 323 
 

1)RU�D�GLVFXVVLRQ�RI�ZK\�,�DSSO\�WKLV�ODEHO�WR�26+$¶V�VWDQGDUG��see infra pages 35±36. 
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(James Madison) (Clinton Rossiter ed., 1961)); see also United States v. Morrison, 529 U.S. 598, 

����Q���������� �³>7@KH�)UDPHUV�FUDIWHG� WKH�IHGHUDO�V\VWHP�RI�*RYHUQPHQW�VR� WKDW� WKH�SHRSOH¶V�

rightV�ZRXOG�EH�VHFXUHG�E\�WKH�GLYLVLRQ�RI�SRZHU�´��� 

-DPHV�0DGLVRQ�FDOOHG�RXU�FRQVWLWXWLRQDO�VWUXFWXUH�D�³GRXEOH�VHFXULW\´� IRU�³WKH� ULJKWV�RI�

WKH�SHRSOH�´� The Federalist No. 51, supra, at 320 (James Madison).  Power was first divided by 

WKH�&RQVWLWXWLRQ� ³EHWZHHQ� WZR�GLVWLQFW� JRYHUQPHQWV´²federal and state.  Id.  And that power 

ZDV� WKHQ� ³VXEGLYLGHG� DPRQJ� GLVWLQFW� DQG� VHSDUDWH� GHSDUWPHQWV´²legislative, executive, and 

judicial.  Id.  7KXV�� MXVW� DV� HDFK� JRYHUQPHQW� ZDV� ³FRQWUROOHG� E\� LWVHOI�´� WKH� IHGHUDO� DQG� VWDWH�

JRYHUQPHQWV�³ZRXOG�FRQWURO�HDFK�RWKHU�´� Id.  7KH�³H[WHQVLYH�SRUWLRQ�RI�DFWLYH�VRYHUHLJQW\´�WKH�

&RQVWLWXWLRQ� OHIW� WR� WKH� VWDWHV� ZRXOG� SUHYHQW� RXU� LQVWLWXWLRQV� IURP� GHJHQHUDWLQJ� ³LQWR� RQH�

FRQVROLGDWHG�JRYHUQPHQW´�DQG�ZRXOG� WKHUHE\�FKHFN� WKH� UHVXOWLQJ� LQIULQJHPHQW�RQ� WKH�SHRSOH¶V�

liberty.  The Federalist No. 45, supra, at 286±87 (James Madison); see also New York v. United 

States�� ���� 8�6�� ����� ���� ������� �³6WDWH� VRYHUHLJQW\� LV� QRW� MXVW� DQ� HQG� LQ� LWVHOI�  Rather, 

federalism secures to citizens the liberties tKDW�GHULYH� IURP� WKH�GLIIXVLRQ�RI� VRYHUHLJQ�SRZHU�´� 

(cleaned up)). 

The constitutional text bears out that original design.  Congress inherited from the 

Constitutional Convention no roving warrant to legislate on whatever matter it sees fit. Indeed, 

the Framers directly rejected such sweeping authority.  See 2 The Records of the Federal 

Convention of 1787, at 21±27 (Max Farrand, ed. 1911).  That was not because the idea lacked a 

proponent²*RXYHUQHXU� 0RUULV� WRRN� ³WKH� FRQWURYHUVLDO� SRVLWLRQ� WKDW� WKH� IHGHUDO� JRvernment 

VKRXOG� SRVVHVV� WKH� SROLFH� SRZHU�´� :LOOLDP� 0LFKDHO� 7UHDQRU�� The Case of the Dishonest 

Scrivener: Gouverneur Morris and the Creation of the Federalist Constitution, 120 Mich. L. 

Rev. 1, 28 (2021).  But he was alone in that view.  ³1R�RQH�HOVH�DW�WKH . . . Convention argued 

WKDW�WKH�QDWLRQDO�JRYHUQPHQW�VKRXOG�KDYH�WKH�µSROLFH¶�SRZHU�´  Id. at 29.  5DWKHU��0RUULV¶V�IHOORZ�

GHOHJDWHV� VSRNH� RI� LW� RQO\� ³DV� D� SRZHU� RI� WKH� VWDWHV�´�  Id.  And so our limited Constitution 

HPHUJHG�� FDUHIXOO\� HQXPHUDWLQJ� DQG� WKXV� FDUHIXOO\� FDELQLQJ� HDFK� IHGHUDO� EUDQFK¶V� UHVSHFWLYH�

powers. 6HH�1DW¶O�)HG��RI�,QGHS��%XV��Y��6HEHOLXV������8�6�������������������³7KH�HQXPHUDWLRQ�

Case: 21-7000     Document: 380-2     Filed: 12/15/2021     Page: 34 (54 of 62)

App. B-34

Case: 21-7000     Document: 391-2     Filed: 12/18/2021     Page: 158 (161 of 169)



Nos. 21-7000, et al. In re: MCP No. 165, Occupational Safety & 
Health Admin. Rule on COVID-19 Vaccination 

and Testing, 86 Fed. Reg. 61402 

Page 35 

 

RI�SRZHUV�LV�DOVR�D�OLPLWDWLRQ�RI�SRZHUV>�@´���  As a result, when Congress wishes to legislate, it 

PXVW�VKRZ�³WKDW�D�FRQVWLWXWLRQDO�JUDQW�RI�SRZHU�DXWKRUL]HV�HDFK�RI�LWV�DFWLRQV�´  Id. at 535. 

%XW�³>W@KH�VDPH�GRHV�QRW�DSSO\�WR�WKH�6WDWHV��EHFDXVH�WKH�&RQVWLWXWLRQ�LV�QRW�WKH�VRXUFH�RI�

WKHLU�SRZHU�´  Id.  States instead enjoy a residual authority to regulate within their borders²a 

power that pre-dates the Constitution and does not derive from it.  Id. at 535±36.  The Tenth 

$PHQGPHQW�PHPRULDOL]HV� WKDW�SRLQW��FODULI\LQJ� WKDW� WKRVH�³SRZHUV�not delegated to the United 

6WDWHV� E\� WKH� &RQVWLWXWLRQ´� DUH� ³UHVHUYHG� WR� WKH� 6WDWHV� UHVSHFWLYHO\�� RU� WR� WKH� SHRSOH�´�  U.S. 

Const. amend. X (emphasis added); see also Joseph Story, Commentaries on the Constitution of 

the United States 711±12 (Ronald D. Rotunda & John E. Nowak, eds. 1987).  The states under 

RXU�IHGHUDWHG�V\VWHP�WKXV�HQMR\�D�³JHQHUDO�SRZHU�RI�JRYHUQLQJ´²what the Supreme Court has 

UHSHDWHGO\�WHUPHG�WKHLU�³SROLFH�SRZHU�´� 1DW¶O�)HG��RI�,QGHS��%XV�, 567 U.S. at 536.  

Part and parcel of that traditional police power²and thus DQ�DXWKRULW\�³UHVHUYHG� WR� WKH�

6WDWHV´²is the power to regulate public health.  U.S. Const. amend. X; Jacobson v. 

Massachusetts, 197 U.S. 11, 25 (1905).  ,QGHHG�� WKH�&RXUW�KDV�FDOOHG� LW�D�³VHWWOHG�SULQFLSOH>�@´�

that states enjoy a police power to promulgatH� ³OHJLVODWLYH� HQDFWPHQW>V� WR@� SURWHFW� WKH� SXEOLF�

KHDOWK�DQG� WKH�SXEOLF� VDIHW\�´�Jacobson, 197 U.S. at 25; see also Chicago, B. & Q. Ry. Co. v. 

Illinois�� ���� 8�6�� ����� ���� ������� �KROGLQJ� WKDW� ³WKH� SROLFH� SRZHU� RI� D� 6WDWH�

embraces . . . regulations designeG� WR�SURPRWH� WKH�SXEOLF�KHDOWK´���Berman v. Parker, 348 U.S. 

���������������GHVFULELQJ�UHJXODWLRQ�RI�³SXEOLF�KHDOWK´�DV�D�³WUDGLWLRQDO�DSSOLFDWLRQ�RI�WKH�SROLFH�

SRZHU´��� And in the specific context of compulsory vaccination, the Court has twice confirmed 

that the propriety of such mandates is a matter vested to the police power of the states.  See 

Jacobson, 197 U.S. at 24±25; Zucht v. King������8�6�������������������GHVFULELQJ�LW�DV�³ZLWKLQ�

WKH�SROLFH�SRZHU�RI�D�6WDWH�WR�SURYLGH�IRU�FRPSXOVRU\�YDFFLQDWLRQ´).  

Those holdings notwithstanding, OSHA invokes the Commerce Clause to suggest that it 

is really the federal government, not the states, that enjoys the authority to mandate vaccination 

for employees nationwide.  Before I explore the constitutional validity of that position, let me 

first explain why I label the standard a de facto national vaccine mandate for eighty-million 

Americans.  OSHA has not minced words about the purpose and effect of its standard; according 
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WR� 26+$� LWVHOI�� ³>F@RYHUHG� HPSOR\HUV� must develop, implement, and enforce a mandatory 

COVID-��� YDFFLQDWLRQ� SROLF\´� IRU� WKHLU� HPSOR\HHV��  86 Fed. Reg. 61,402 (Nov. 5, 2021) 

(emphases added).  Thus, some half of our workforce must either become vaccinated or both 

(1) ³ZHDU�D� IDFH� FRYHULQJ�DW�ZRUN� LQ� OLHX�RI�YDFFLQDWLRQ´�DQG� ���� VXEPLW� WR�ZHHNO\� WHVWLQJ� IRU�

COVID-19.  Id.  Neither OSHA nor the employer is required to bear the expense. Id. at 61,532. 

Rather, it falls on the unvaccinated employee to shoulder the costs of compliance.  Id.  And if 

VWDWHV�GR�QRW�DGRSW�26+$¶V�VWDQGDUG�RU�VRPH�RWKHU�SODQ�WKDW�LV�³DW�OHDVW�DV�HIIHFWLYH�´�WKH\�IDFH�

penalties like the revocation of approval of their State Plans and the associated loss of millions in 

federal funding.  See ³(PHUJHQF\� 7HPSRUDU\� 6WDQGDUG�´� 2Fcupational Safety and Health 

Administration, https://www.osha.gov/coronavirus/ets2/faqs (last visited Dec. 14, 2021) 

�H[SODLQLQJ� WKDW� LI� D� 6WDWH� 3ODQ� LV� QRW� ³DW� OHDVW� DV� HIIHFWLYH´� DV� 26+$¶V� HPHUJHQF\� UXOH��

FRQVHTXHQFHV�LQFOXGH�³26+$¶V�UHFRQVLGHUDWLRQ�DQG�SRVVLEOH�UHYRFDWLRQ�RI�WKH�6WDWH�3ODQ¶V�ILQDO�

DSSURYDO� VWDWXV´��� see also ³:KDW� LV� DQ� 26+$-$SSURYHG� 6WDWH� 3ODQ"´�� id., 

KWWSV���ZZZ�RVKD�JRY�VWDWHSODQV�IDTV� �ODVW� YLVLWHG� 'HF�� ���� ������ �³26+$� DSSURYHV� DQG�

monitors all State Plans and provides as much as 50 SHUFHQW�RI�WKH�IXQGLQJ�IRU�HDFK�SURJUDP�´�� 

So again, what constitutional warrant does OSHA possess for this scheme?  The agency 

appeals to commerce.  But the Commerce Clause likely cannot be read to grant such an 

authority, because it cannot be read to confer a general police power upon the national 

government.  True, the Court has at times read the Clause broadly, stretching its meaning to the 

edge of plausibility.  See, e.g., Wickard v. Filburn, 317 U.S. 111 (1942).  Yet the Court has never 

crossed the Rubicon of declaring a federal police power.  Time after time, it has rejected the 

notion that such a power exists.  See United States v. Lopez, 514 U.S. 549, 566 (1995) 

�H[SODLQLQJ�WKDW�WKH�&RQVWLWXWLRQ�³ZLWKKROG>V@�IURP�&RQJUHVV�D�SOHQDU\�SROLFH�SRZHU´�� id. at 584 

�7KRPDV��-���FRQFXUULQJ���³>:@H�always have rejected readings of the Commerce Clause and the 

VFRSH�RI�IHGHUDO�SRZHU�WKDW�ZRXOG�SHUPLW�&RQJUHVV�WR�H[HUFLVH�D�SROLFH�SRZHU>�@´���1DW¶O�)HG��RI�

Indep. Bus.������8�6��DW������³2XU�FDVHV�UHIHU�WR�WKLV general power of governing, possessed by 

WKH� 6WDWHV� EXW� QRW� E\� WKH� )HGHUDO� *RYHUQPHQW�� DV� WKH� µSROLFH� SRZHU�¶´���  So the Commerce 

&ODXVH��ZKLFK�JHQHUDWHG�³QR�DSSUHKHQVLRQV´�XSRQ�LWV�DGGLWLRQ�WR�WKH�&RQVWLWXWLRQ��FDQQRW�EH�UHDG�

to effect a late-breaking revolution in state-federal affairs by granting a federal agency the right 
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to regulate a core area of traditional state concern.  The Federalist No. 45, supra, at 290 (James 

Madison).  

What first principles dictate, fresh precedent confirms.  The Supreme Court in recent 

\HDUV� KDV� VTXDUHO\� UHMHFWHG� D� YLHZ� RI� WKH� FRPPHUFH� SRZHU� XQGHU�ZKLFK� ³LQGLYLGXDOV�PD\� EH�

regulated . . . whenever enough of them are not doing something the Government would have 

WKHP�GR�´�  1DW¶O�)HG��RI� ,QGHS��%XV�, 567 U.S. at 553 (opinion of Roberts, C.J.); accord id. at 

649±60 (Scalia, Kennedy, Thomas, and Alito, JJ., dissenting).  The case I mention involved an 

individual mandate to coerce those without health insurance to purchase it.  Id.  Congress 

claimed the power to regulate the failure to engage in a commercial activity²the buying of 

insurance²EHFDXVH� XQLQVXUHG� SHUVRQV¶� IDLOXUH� WR� GR� VR� KDG� D� VXEVWDQWLDO� DJJUHJDWH� HIIHFW� RQ�

interstate commerce.  Id. at 554.  Here, by contrast, OSHA claims the power to regulate the 

failure to engage in a non-commercial activity²the taking of a vaccine²because unvaccinated 

SHUVRQV¶� IDLOXUH� WR� GR� VR� PD\� DIIHFW� LQWHUVWDWH� FRPPHUFH�  26+$¶V� WKHRU\� RI� WKH� FRPPHUFH�

power is thus even more extravagant than what the Supreme Court has already rejected.  

If CongrHVV� FDQQRW� VROYH� D� SHUFHLYHG� FRPPHUFLDO� SUREOHP�ZLWK� D� ³PDQGDWRU\� SXUFKDVH�´� WKHQ�

how can it possess the authority, much less delegate it, to solve a perceived commercial problem 

by mandating that Americans engage in a non-commercial activity?2  Id. at 553.  The answer, of 

course, is that it likely cannot. 

Before I turn to history, let me close with a final word on precedent, lest I be 

misunderstood.  Here, I do not question the constitutionality of OSHA itself, or of federal 

workplace-safety regulations more broadly.  But see Cass R. Sunstein, Is OSHA 

Unconstitutional?, ���9D��/��5HY������� ������� �TXHVWLRQLQJ�26+$¶V�FRQVWLWXWLRQDOLW\�RQ�QRQ-

delegation grounds).  For even accepting that Congress (and thus, perhaps, OSHA) has the power 

to regulate a workplace hazard that affects interstate commerce, that is not what OSHA has done.  

OSHA has instead pretextually redefined what is at this point a hazard of life in the United States 

 
2 The states arguing in support of the stay put it this way:  If Congress does not have the power under the 

Commerce Clause to force individuals to buy health insurance, could it make an end-run around that rule by telling 
employers that they cannot retain uninsured employees?  And if Congress cannot do so, then why can it tell 
employers that they cannot retain unvaccinated employees?  

Case: 21-7000     Document: 380-2     Filed: 12/15/2021     Page: 37 (57 of 62)

App. B-37

Case: 21-7000     Document: 391-2     Filed: 12/18/2021     Page: 161 (164 of 169)



Nos. 21-7000, et al. In re: MCP No. 165, Occupational Safety & 
Health Admin. Rule on COVID-19 Vaccination 

and Testing, 86 Fed. Reg. 61402 

Page 38 

 

and throughout the world²COVID-19²as a hazard of the workplace.  See, e.g., 86 Fed. Reg. at 

61,545 (misleadingly characterizing COVID-��� DV� D� ³ZRUNSODFH� KD]DUG´���  It engages in this 

pretext in its attempt to bring a traditional matter of state concern²compulsory vaccination²

within the ambit of federal jurisdiction.  But caselaw is clear.  Neither Congress nor OSHA may 

SUHWH[WXDOO\�UHODEHO�VXFK�DQ�DUHD�DV�³FRPPHUFH´�WR�JDLQ�ZKDW�LV��LQ�HIIHFW��D�QRYHO�SROLFH�SRZHU�

of the national government.  See Morrison, 529 U.S. at 616±18 (rejecting the notion that 

Congress may regulate domestLF� YLROHQFH�PHUHO\� EHFDXVH� RI� D� SXUSRUWHG� ³HIIHFW� RQ� LQWHUVWDWH�

FRPPHUFH´��� see also id. at 617±��� �³7KH�&RQVWLWXWLRQ� UHTXLUHV� D� GLVWLQFWLRQ� EHWZHHQ�ZKDW� LV�

WUXO\�QDWLRQDO�DQG�ZKDW�LV�WUXO\�ORFDO�´���Lopez, 514 U.S. at 567±����UHMHFWLQJ�&RQJUHVV¶V�DWWHPSW�

to relabel firearms near schools a problem of interstate commerce). 

II. 

Given that OSHA is so disarmed of precedent, one might reasonably have expected it to 

come into court bearing historical examples of the power it seeks to exercise²the federal 

imposition of a de facto nationwide vaccine mandate.  Yet it has none.  To the contrary, the 

UHOHYDQW� KLVWRU\� DFWXDOO\� XQGHUFXWV�26+$¶V� SRVLWLRQ��  For while Congress has long sought to 

facilitate safe and effective vaccines, it has never invoked the commerce power to mandate their 

administration upon the public at large.3   

In the early years of the Republic, Congress did little to respond to epidemics.4  In the 

VXPPHU�RI�������IRU�H[DPSOH��\HOORZ�IHYHU�GHVFHQGHG�RQ�3KLODGHOSKLD��WKHQ�WKH�QDWLRQ¶V�FDSLWDO�� 

See Letter from Thomas Jefferson to Martha Jefferson Randolph (Sept. 8, 1793), Founders 
 

3To be sure, the federal government has, at one time or another, mandated vaccination for discrete 
segments of the population, such as for soldiers or members of the foreign service working abroad.  George 
Washington himself ordered that his soldiers in the Continental Army receive variolation against smallpox in the 
winter of 1777.  See Ann M. Becker, 6PDOOSR[�LQ�:DVKLQJWRQ¶V�$UP\��6WUDWHJLF�,PSOLFDWLRQV�RI�WKH�'LVHDVH�'XULQJ�
the American Revolutionary War, 68 J. of Mil. Hist. 381, 427±28 (2004).  But the relevant question is not whether 
the federal government has the authority to order the vaccination of certain populations in a special relationship with 
it.  What is at stake here is whether Congress has a general police power to mandate vaccination for tens of millions 
of private citizens with no special relationship to the federal government.  History suggests that it has no such 
power. 

4And when it did intervene, it did not impose unilateral mandates upon the states, but instead assisted in a 
cooperative fashion.  See $FW�RI�0D\�������������&RQJ��&K��������6WDW�������DXWKRUL]LQJ�WKH�3UHVLGHQW�WR�³DLG�LQ�WKH�
execution of quarantine, and also in the execution of the health-laws of the stDWHV´�GXULQJ�D�\HOORZ-fever epidemic). 
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Online, https://founders.archives.gov/documents/Jefferson/01-27-02-0060 (last visited Dec. 12, 

2021); see also Letter from George Washington to Edmund Randolph (Sept. 30, 1793), Founders 

Online, https://founders.archives.gov/documents/Washington/05-14-02-0105 (last visited Dec. 

12, 2021); -DPHV� +LJJLQV�� ³3XEOLF� +HDOWK�´� (QF\FORSHGLD� RI� *UHDWHU� 3KLODGHOSKLD��

https://philadelphiaencyclopedia.org/archive/public-health/ (last visited Dec. 12, 2021); Mathew 

Carey, A Short Account of the Malignant Fever, Lately Prevalent in Philadelphia 11 (1794), 

available at Harv. Univ. Lib. Viewer, https://iiif.lib.harvard.edu/manifests/view/drs:7374219$11i 

(last visited Dec. 14, 2021) (describLQJ� WKH�³GHVWUR\LQJ�VFRXUJH�� WKH�PDOLJQDQW� IHYHU�´� WKDW�KDG�

³FUHSW� LQ�DPRQJ�XV´���  7KH�IHGHUDO�JRYHUQPHQW¶V� UHVSRQVH�ZDV�SULPDULO\� WR� OHDYH� WRZQ�IRU� WKH�

countryside.  See Letter from Thomas Jefferson to Martha Jefferson Randolph, supra. President 

Washington chose to work remotely at Mount Vernon; the Secretary of State, Thomas Jefferson, 

fled to Monticello.  Id. 

There was no vaccine available in the 1790s for yellow fever but, in 1796, Sir Edward 

Jenner discovered a vastly improved vaccination for smallpox²rather than use live virus as had 

WKH�HDUOLHU�³YDULRODWLRQ´�SURFHVV��-HQQHU�XVHG�FRZSR[�LQVWHDG�� See Stefan Riedel, Edward Jenner 

and the History of Smallpox and Vaccination, 18 Baylor U. Med. Ctr. Proceedings 21, 23±24 

(2005).  That discovery led Congress less than two decades later, in 1813, to enter the vaccine 

arena.  See Tess Lanzarotta & Marco A. Ramos, Mistrust in Medicine: The Rise and Fall of 

$PHULFD¶V� )LUVW� 9DFFLQH� ,QVWLWXWH, 108 Am. J. of Pub. Health 741 (2018). In response to an 

outbreak of smaOOSR[��&RQJUHVV�SDVVHG�³$Q�$FW� WR�(QFRXUDJH�9DFFLQDWLRQ�´� VRPHWLPHV�FDOOHG�

the Vaccine Act of 1813. Id. at 742; see also James Colgrove, Immunity for the People: The 

Challenge of Achieving High Vaccination Coverage in American History, 122 Pub. Health Rep. 

248, 249 (2007).  

The Act had three salient features: it created the position of a federal vaccine agent, gave 

him the authority to curate an unadulterated supply of smallpox vaccine, and gave him a franking 

privilege to distribute vaccines to those who requested them, free of charge, through the U.S. 

mail.  Id.  1RWHG�0DU\ODQG�SK\VLFLDQ�-DPHV�6PLWK�VHUYHG�DV�WKH�QDWLRQ¶V�ILUVW��DQG�RQO\��YDFFLQH�

DJHQW� IRU� QLQH� \HDUV�� RYHUVHHLQJ� ³WZHQW\� DJHQWV� QDWLRQZLGH� ZKR� LQRFXODWHG� DURXQG� ��������
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SHRSOH´� GXULQJ� KLs tenure.  See Letter from James Smith (of Baltimore) to Thomas Jefferson 

(Mar. 28, 1818), Founders Online, https://founders.archives.gov/documents/Jefferson/03-12-02-

0472 (last visited Dec. 12, 2021).  <HW� 6PLWK¶V� UROH� DV� YDFFLQH� DJHQW²and the Vaccine Act 

itself²came to a tragic end in 1822.  See Lanzarotta & Ramos, supra, at 742.  Smith 

accidentally shipped packages of live smallpox (rather than cowpox vaccine) to the town of 

Tarboro, North Carolina, resulting in ten fatalities.  Id. Two months later, President Monroe 

dismissed Smith from his position and Congress repealed the Act, relinquishing further 

vaccination efforts to the states.  Id. 

Public response to the vaccine was strikingly similar to modern attitudes about the 

COVID vaccine.  Many voluntarily took the smallpox vaccine and gave it to their children.  See, 

e.g., The Diaries of Gouverneur Morris: New York 1799±1816, 777 (Melanie Randolph Miller, 

ed. 2018); see also Letter from Abigail Adams to John Adams (July 13, 1776), Mass. Hist. 

Society, https://www.masshist.org/digitaladams/archive/doc?id=L17760713aa (last visited Dec. 

14, 2021).  But others, like some today, were suspicious of a vaccine.  See Cynthia M.A. Geppert 

& Reid A. Paul, The Shot That Won the Revolutionary War and Is Still Reverberating, Fed. 

Practitioner 298, 298 (2019), https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6654165/pdf/fp-

36-07-298.pdf (last visited Dec. 14, 2021).  And smallpox was as devastating and transmissible, 

if not more so, than COVID-19.  See ³+LVWRU\�RI�6PDOOSR[�´�&HQWHUV� IRU�'LVHDVH�&RQWURO�DQG�

Prevention, https://www.cdc.gov/smallpox/history/history.html (last visited Dec. 12, 2021).  Yet 

there is no indication that anyone in the 1813 Congress thought the federal government had a 

general police power to nationally mandate vaccination. 

Congressional involvement in vaccination ever since has followed the basic contours of 

the 1813 regime.  Congress has passed many laws to regulate the purity of vaccines, facilitate 

their distribution with information and funding, and compensate those injured by their 

administration, but it has apparently never invoked the commerce power5 to mandate their 

 
5I pause to note a seeming counterexample that is, upon further inspection, no counterexample at all.  In 

1832, Congress passed the Indian Vaccination Act²a functional vaccine mandate for those tribes selected for 
smallpox vaccination by federal Indian agents.  See J. Diane Pearson, Lewis Cass and the Politics of Disease: The 
Indian Vaccination Act of 1832, 18 Wicazso Sa Rev. ��������������QRWLQJ�WKDW�³LW�ZDV�OHIW�WR�WKH�VHFUHWDU\�RI�ZDU�WR�
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imposition upon the general public.  See, e.g., Biologics Control Act, Pub. L. No. 57-244, 32 

Stat. 728 (1902) (current version at 42 U.S.C. § 262 (2006)); see also Pure Food and Drug Act of 

1906, Pub. L. No. 59-384, 34 Stat. 768; Virus-Serum-Toxin Act, ch. 145, § 1, 37 Stat. 832 

(1913) (current version at 21 U.S.C. §§ 151±159); Federal Food, Drug, and Cosmetic Act, Pub. 

L. No. 75-717, 52 Stat. 1040 (1938); Public Health Service Act, Pub. L. No. 78-410, 58 Stat. 682 

(1944); Poliomyelitis Vaccination Assistance Act of 1955, Pub. L. No. 277, 69 Stat. 704; 

National Childhood Vaccine Injury Act, Pub. L. No. 99-660, 100 Stat. 3755 (1986); Food and 

Drug Modernization Act of 1997, Pub. L. No. 105-115, 111 Stat. 2296.  

The Poliomyelitis Vaccine Assistance Act of 1955 provides a good example.  Soon after 

Dr. Jonas Salk developed the first effective polio vaccine in 1955, Congress responded with 

PLOOLRQV� RI� GROODUV� LQ� ³JUDQWV� WR� DVVLVW� VWDWHV� LQ� YDFFLQDWLQJ� FKLOGUHQ� XQGHU� ��� DQG� H[SHFWDQW�

PRWKHUV�´�ZLWK� IXQGV� ³DOORWWHG� WR� WKH� VWDWHV´� DFFRUGLQJ� WR� WKHLU� UHVSHFWLYH� QHHGV��  See Otis L. 

Anderson, The Polio Vaccine Assistance Act of 1955, 45 Am. J. Pub. Health 1349, 1349 (1955). 

<HW� LW� ZDV� ³WKH� states [that had] responsibility for the intrastate distribution of the vaccine 

WKURXJK�ERWK�SXEOLF�DJHQF\�DQG�QRUPDO�FRPPHUFLDO�FKDQQHOV�´�  Id. (emphasis added); see also 

42 U.S.C. § 243(a���GLUHFWLQJ�WKH�6HFUHWDU\�RI�+HDOWK�DQG�+XPDQ�6HUYLFHV�WR�³assist States . . . in 

WKH�SUHYHQWLRQ�DQG�VXSSUHVVLRQ�RI�FRPPXQLFDEOH�GLVHDVHV´�DQG�WR�³cooperate with and aid State 

DQG�/RFDO�DXWKRULWLHV�´��HPSKDVHV added)).   

OSHA would turn this history on its head.  It proposes not a partnership in which the 

federal government simply encourages vaccination, but an unfunded mandate in which half our 

workforce must either become vaccinated or subject itself to regular out-of-pocket testing.  See 

86 Fed. Reg. at 61,532.  ,I�&RQJUHVV� SXUSRUWHG� WR� GHOHJDWH� VXFK� D� VHQVLWLYH� ³PRQH\� RU� OLYHV´�
 

determine which American Indians were vaccinated and when and where they would be vaccinated.  American 
Indians had no input into any of the political or decision-making processes involved with the bill or into 
LPSOHPHQWDWLRQ� RI� WKH� DFW�´���  7KH�$FW¶V�PDUNHWLQJ�ZDV� EHQHILFHQW�� id. at 10, but its administration was sinister. 
Indian agents selected for vaccination (1) those tribes scheduled for removal, so that smallpox would not derail the 
journey, id. at 25, and (2) tribes that were considered valuable trading partners of the United States.  Id. at 19±23.  
%\�FRQWUDVW��WULEHV�FRQVLGHUHG�³EH\RQG�WKH�SDOH�RI�FLYLOL]DWLRQ´�ZHUH�GHOLEHUDWHO\�H[FOXGHG�IURP�YDFFLQDWLRQ�  Id. at 
20.  Even if a modern agency were inclined to rely on this poisoned precedent, see Ramos v. Louisiana, 140 S. Ct. 
1390, 1401 & n.44 (2020), it would do nothing to advance an interpretation of the Commerce Clause.  Congress 
UHJXODWHV�,QGLDQ�WULEHV¶�LQWHUQDO�DIIDLUV�XQGHU�D�VXSSRVHG�³SOHQDU\�SRZHU´²much as a state would regulate its own 
citizens²rather than under its commerce authority.  See Puerto Rico v. Sanchez Valle, 579 U.S. 59, 70 (2016). 
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determination to an unaccountable agency, we would have to think hard about the propriety of 

that delegation.  6HH� ,QGXV��8QLRQ�'HS¶W��$)/-CIO v. Am. Petroleum Inst., 448 U.S. 607, 687 

(1980) (Rehnquist, J., concurring in the judgment).  Yet here there likely existed no authority to 

delegate. 

III. 

I have no doubt that the pandemic imperils our society, and I recognize that there is 

VRPHWLPHV� D� ³MXGLFLDO� LPSXOVH� WR� VWD\� RXW� RI� WKH� ZD\� LQ� WLPHV� RI� FULVLV�´�  Roman Catholic 

Diocese of Brooklyn v. Cuomo, 141 S. Ct. 63, 71 (2020) (Gorsuch, J., concurring).  But while an 

³HPHUJHQF\�PD\�DIIRUG�D�UHDVRQ�IRU�WKH�H[HUWLRQ�RI�D� OLYLQJ�SRZHU�DOUHDG\�HQMR\HG�´�LW�FDQQRW�

³FDOO�LQWR�OLIH�D�SRZHU�ZKLFK�KDV�QHYHU�OLYHG�´� Wilson v. New, 243 U.S. 332, 348 (1917).  OSHA 

claims just such a power²history and precedent notwithstanding.  It is surely incumbent on the 

WKLUG�EUDQFK� LQ� WKHVH�FLUFXPVWDQFHV� WR�FKHFN� WKH�DFWLRQV�RI� WKH�³IRXUWK�´�  And because the full 

court should have had the opportunity to do so, I respectfully dissent. 

    ENTERED BY ORDER OF THE COURT 

 

    ___________________________________ 

    Deborah S. Hunt, Clerk 
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