October 29, 2021

Governor Kate Brown
900 Court Street NE, Suite 254
Salem, Oregon 97301

Governor Jay Inslee
PO Box 40002
Olympia, WA

Governor Gavin Newsom
1303 10th Street, Suite 1173
Sacramento, CA 95814

Dear Governor Brown, Governor Inslee, and Governor Newsom,

We are writing on behalf of migrant and seasonal agricultural workers and H-2A temporary guest
workers, farmworker advocates, and allies to express our desire to create a Western States Pact to
adopt consistent heat and wildfire smoke protection standards. Over recent years, farmworkers
have been facing the effects of climate change as they labor through wildfires, heatwaves, and
other hazardous conditions. We recognize and appreciate the efforts made by each state to
address the exposure to wildfire smoke and excessive heat that workers face. At the same time,
we are concerned that the content of the rules vastly differ from each other which leads to
confusion for farmworkers who work in multiple states. We also appreciate the precedent that
has been established through the Pacific Coast Collaborative (PCC) and the COVID-19 Western
States Pact to cooperate on addressing issues such as climate change that affect the states of
California, Oregon, and Washington. The Western States Pact approach will not only minimize
confusion amongst workers, but it will also serve as a catalyst for national heat and smoke
standards since we know these issues extend beyond the West Coast states. The recent news from
the Biden administration on federal action to address extreme heat is promising and we believe
that this approach will add more urgency to the matter." The pact will improve the health
outcomes of farmworkers by preventing death, heat-illness, and respiratory issues. We ask that
each governor agree to adopt a Western States Pact for consistent heat and smoke standards with
strong enforcement prior to the 2022 summer harvest season.

“If it were a law that said, 'At this temperature, or, at this air level, air
quality, you cannot work’, if it were law, maybe it would be a little
different.” (Translated from Spanish quote).
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The Issues with Excessive Heat and Wildfire Smoke

Farmworkers are particularly vulnerable to the dangers of heat stress due to the environmental
conditions and physical exertion involved in agricultural work. An analysis of Bureau of Labor
Statistics data by George Washington University researchers for the 2000 - 2010 period showed
that agricultural workers die from heat-related causes at 35 times the rate of workers in all other
industries, averaging 6.8 deaths per year.? Death totals are actually likely to be higher, given that
deaths where heat is a contributing factor but not a primary cause of death are not always
recognized as heat-related. Data on non-fatal heat-related occupational illnesses are even more
incomplete and unreliable due to the number of confounding factors complicating diagnoses;
however, they number in the thousands every year across all industrial sectors.’

The effects of heat stress range from heat exhaustion and heat rash to heat stroke and death. Heat
stress may also lead to disabling and potentially fatal kidney problems. Heat-related kidney
injury has been the subject of multiple studies in recent years due to an epidemic of fatal cases of
chronic kidney disease (CKD) first discovered among farmworkers in Central America, where
heat stress has been identified as a contributing factor.* Although CKD in U.S. farmworkers has
not been well studied to date, short-term studies of acute kidney injury (AKI) among groups of
farmworkers in California and Florida found that between 12.3 and 33 percent of the
farmworkers tested suffered from AKI.*® AKI is a precursor to CKD.’

Outdoor workers exposed to high ambient temperatures may also experience mental impairment,
which may increase the risk of accidents in the workplace.® A 2016 study found that
occupational accident rates increased by 8.2% on days when the maximum temperature was
between 90 and 100°F, and by 30% on days with maximum temperatures over 100°F, compared
to days with a maximum between 60 and 70°F.” Furthermore, a Cal/OSHA investigation found
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that some workers experience heat illness even at 80°F.!° Despite the widespread nature of the
risk, many farmworkers lack sufficient training and knowledge on how to prevent and respond to
heat stress and heat-related illness."!

Wildfire smoke has also emerged as a growing threat to the health of agricultural workers, as
climate change contributes to longer and more pronounced droughts. The acreage burned in the
states of California, Oregon and Washington increased five-fold between 2016 and 2020, from
1.21 to 6.08 million acres.'? These wildfires release large amounts of fine particulate matter
(PM, ) into the air. Exposure to high concentrations of fine particles is associated with health
problems such as heart attacks, irregular heartbeat, aggravated asthma, decreased lung function,
and increased respiratory symptoms.'* There is also scientific evidence indicating that exposure
to particulate matter and smoke from biomass burning are associated with increased
susceptibility to respiratory viruses. Based on the evidence, there is reason to believe that
exposure to wildfire smoke may worsen the impacts of COVID-19, potentially increasing the
number of cases and deaths by approximately 10 percent.'* Although the health threat of wildfire
smoke exposure is growing, there are important gaps in knowledge regarding protective
measures among agricultural workers and employers. "

“I have 5 years working in the field, and ... yes, everything has
changed a lot; both heat and smoke have been increasing.”
(Translated from Spanish quote).

States’ Responses to Excessive Heat and Wildfire Smoke

As climate change increases the frequency of extreme weather events, the state has a
responsibility to create standards to protect workers from workplace exposures to these events.
For instance, states on the West Coast have seen an increase in wildfires, heatwaves, and
droughts. In many cases, farmworkers continue to labor through these hazardous conditions and
are exposed to injury and illness from excessive heat and wildfire smoke. Fortunately, California,
Oregon, and Washington state governments have all taken an important step towards protecting
workers when exposed to heat and smoke.
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California was the first state in the country to adopt both an excessive heat and wildfire smoke
standard. The state’s heat standard was adopted in 2005 after the death of Maria Isabel Vazquez
Jimenez, a 17-year old pregnant farmworker who died from heat exposure while working in the
grape fields. However, the protections were not strong enough and subsequently improved in
2015 after a lawsuit from United Farm Workers, the largest farmworker’s union in the United
States.

In Oregon, OSHA started a permanent rulemaking process for workplace exposure to wildfire
smoke and excessive heat in March of 2021 as a result of an Executive Order (20-04) signed by
Governor Brown in March of 2020. The agency convened a Rulemaking Advisory Committee in
March of 2021 to engage with stakeholders on the content of these two standards. However, the
heat-related workplace death of farmworker Sebastian Francisco Perez prompted the state to
enact emergency rules prior to finalizing the permanent rulemaking process. On July 8, 2021,
Oregon OSHA adopted an emergency rule for excessive heat followed by an emergency standard
for wildfire smoke on August 1, 2021. The state agency resumed the permanent rulemaking
efforts which are set to conclude in the fall of 2021.

Similarly, Washington adopted emergency rules for heat and smoke in the summer of 2021 in the
wake of the recent record-breaking heat waves and wildfires that have affected the state.
Recognizing the urgency of addressing health threats to workers, the Department of Labor and
Industries indicated that a permanent rulemaking process—which would have required a notice
and comment period—would have prevented the agency from acting in a timely way. Therefore,
it issued emergency rules on heat and smoke effective July 13 and 16, respectively.'®!” The
agency has indicated its intention to engage in a permanent rulemaking on both heat and wildfire
smoke protection.

Although the three states have heat and smoke standards in place to protect workers, they all
vastly differ in content which leads to confusion for farmworkers who travel from state to state.
For instance, California and Oregon’s heat standard is activated once the temperature reaches 80
degrees while Washington has a higher temperature threshold of 89 degrees. The differences
continue with regards to wildfire smoke, where California and Washington are both required to
provide NO95 respirators for voluntary use at 151 AQI while Oregon provides these respirators at
101 AQI. The full breadth of these differences can be found in Appendix A: Heat Standard
Comparison Chart and Appendix B: Smoke Standard Comparison Chart.
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“There is no limit to when people should stop, but even if there is
smoke or something is burning, you have to go to work. There is no
way to stop, because no one says, ‘Oh, after it happens to a certain
extent, everyone goes home.’ That does not happen.” (Translated from
Spanish quote).

Western States Pact

Inconsistent standards on heat and wildfire smoke across state lines increase the difficulties faced
by farmworkers who travel from state to state following the crops in accessing the information
they need to protect themselves and ensure that employers are complying with regulatory
requirements. Language and literacy barriers make acquiring such information challenging for
many farmworkers, since 65 percent of farmworkers cannot read English well and the average
level of education of U.S. farmworkers is ninth grade.'® The adoption of consistent standards
would greatly improve these workers’ ability to gain the information they need to be protected in
the workplace.

Given the urgency of ensuring that farmworkers are better protected against the growing health
threat of heat stress and wildfire smoke, states should not wait for the federal OSHA to act before
adopting a set of consistent permanent standards. OSHA has not announced any plan to take
regulatory action to address wildfire smoke exposure. The agency is planning to issue an
Advanced Notice of Proposed Rulemaking in October to begin the process of developing a heat
stress standard.'” However, the development of a federal standard will be a lengthy process with
no guarantee of success. In fact, a number of previous regulatory attempts by federal OSHA
concerning outdoor and indoor air quality have failed in the face of industry opposition and
litigation, such as the 1989 rule on Permissible Exposure Levels for hazardous airborne
chemicals, and a 1994 proposed rule on indoor air quality.?” Furthermore, OSHA has taken some
preliminary steps in the past to develop a heat stress standard without ever issuing a rule, such as
when it created a Standards Advisory Committee on Heat Stress in 1973. The National Institute
on Occupational Safety and Health (NIOSH) has published recommended criteria for an OSHA
heat stress standard in 1972, 1986 and 2016, but OSHA has not issued a standard as a result of
these recommendations. Meanwhile, legislative attempts in Congress to require OSHA to issue a
heat stress standard have not succeeded so far. The Asuncion Valdivia Heat Illness and Fatality
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Prevention Act (S.1068) introduced in March 2021 would mandate that OSHA promulgate a
standard requiring that employers provide water and paid shaded rest breaks to workers—among
other requirements—but this piece of legislation was also introduced in the previous Congress
and has yet to pass.

In view of the uncertainty concerning the adoption of heat stress or smoke protection standards at
the federal level, the most expeditious and effective way to protect migratory farmworkers in the
face of mounting threats posed by climate change and increasingly frequent heat waves and
wildfires is for the states of California, Oregon and Washington to adopt consistent standards for
heat stress and smoke protections.

“There is no protocol you have to follow if that [symptoms] happens to
vou. If you fall or get hurt, you can call the supervisor, but if it is from
the smoke, then not right now, as far as I know.” (Translated from
Spanish quote).

Protections Needed

Farmworkers are primarily immigrant, BIPOC, low-wage, and non-union workers who will
continue to be disproportionately harmed by our warming world. They have many health
conditions and lack access to appropriate and affordable healthcare meaning that they are
vulnerable populations who will be disproportionately impacted by heat and smoke. Based on the
current standards within each respective state, there is room for improvement to ensure
farmworkers are protected from excessive heat and wildfire smoke exposure. Ultimately, the
rules should eliminate workplace deaths and minimize the number of illnesses and injuries. This
coalition of farmworker advocates recommends the following to be included in a Western States
Pact excessive heat and wildfire smoke standards.

Excessive Heat

As mentioned earlier, the thresholds to provide water, shade, and breaks vary across the three
states with Washington having the highest threshold, Oregon the lowest, and California in
between the two. We suggest that the heat standard should be activated once temperatures reach
80 degrees, high heat at 90 degrees, and extreme heat at 95 degrees. We recommend that the
following factors are taken into consideration for these temperature thresholds: humidity, direct
sunlight, work intensity, and easy worker access to the temperature. Once the initial temperature
threshold is reached, workers should have access to clean, fresh water, access to shaded areas,
and other cooling methods, and be trained on heat illness symptoms and how to protect
themselves.



At the high heat and extreme heat thresholds, workers should be required to take additional paid
breaks with access to water and shade in order to prevent overheating. The work/rest schedule as
specified by NIOSH should be incorporated to direct how to moderate work pace and traditional
output quotas in the event of excessive heat given that workers will be forced to meet the
demands in conditions that do not allow it.*' Additional mitigation measures such as misting,
cooling rooms, and cooling vests must be available. Shade alone without additional measures for
cooling is not sufficient during excessive heat. Employers should observe workers to ensure that
no one is exhibiting symptoms of heat stress or illness. If employers are unable to observe
workers, a buddy system should be implemented to ensure no one is working alone.
Acclimatization should be considered to allow workers to adapt to the high temperatures.
Employers must have an emergency medical plan implemented in case any worker demonstrates
signs and symptoms of heat-illness.

Wildfire Smoke

The protections from exposure to wildfire smoke are also activated at different thresholds with
Washington having the lowest AQI trigger and Oregon and California sharing the highest AQI
trigger. For the Western States Pact, we recommend a combination of the smoke standards to
achieve the most protection for farmworkers. Training on the health impacts of wildfire smoke,
how to identify symptoms from wildfire smoke, and how to best protect oneself should be
offered to employees who work near levels of 69 AQI. Once the AQI reaches 101 then an N95
respirator (or if not available, a NIOSH approved respirator ) must be provided by employers at
no-cost to the worker for voluntary use.” Required use of the respirator must be ensured once the
AQI reaches 151 which is an unhealthy level for the general public. A full respirator protection
program that includes fit-testing and a medical evaluation must be required when the AQI
reaches 300 (hazardous).

In addition to training and respirator usage, employers must provide and have readily available
protective eyewear at no-cost to the worker to help with eye irritation. The wildfire smoke,
respirators, and protective eyewear all create strenuous work conditions and additional paid
breaks must also be offered to alleviate workers.

Enforcement
Finally, we want to highlight that the standards are only as strong as the enforcement of them.

Many farmworkers do not report workplace violations for numerous reasons, including
retaliation concerns and weak accountability for employers. We strongly recommend that
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workplace inspections must be conducted without giving prior notice to the employer. A
community-driven data reporting system must be established so workers have the ability to
self-report hazardous work conditions anonymously. Farmworkers face many obstacles in
reporting workplace violations and such a system would allow for a more accessible way to
submit complaints with photos, tips, and more.

Farmworkers exposed to heat & wildfire smoke must be able to:
e Monitor the Air Quality Index (AQI) for PM2.5 and the temperature during their shifts to
ensure they are receiving required respiratory and eye protection, and cool-down breaks.
Cool-down breaks should be compensated.

e Report suspected violations of heat and wildfire smoke protections through an app,
among other means, while being afforded protection from employer retaliation. The data
should be used for unannounced inspections of worksites.

e Receive training on the health effects of heat stress and wildfire smoke exposure, how to
determine AQI and temperature, protective measures, the proper use of NIOSH-approved
respirators, how to report suspected violations of heat and smoke standards, and workers'
rights under these rules. Supervisors must also receive training on these topics. Training
and information must be provided in languages and formats accessible to trainees,
including indigenous workers and workers with limited literacy.

e Access emergency information on unsafe temperature and air quality conditions in
various formats and in languages commonly spoken by workers. States must make funds
available to ensure language accessibility including, but not limited to, providing grants
to county governments for the translation of emergency information.

Through the Western States Pact, we ask that each governor direct their respective state
agency--Oregon OSHA, Washington DOSH, and Cal/OSHA--to adopt consistent heat and smoke
standards with strong enforcement ahead of the 2022 summer harvest season.

“Every year after that [2017], all of this [heat and smoke] has gotten
worse, so I do not see any change since that time, and honestly, I do
not think the weather is going to get better either, so, I think others are
getting more affected, too, not just me, breathing in smoke all day as 1
work.” (Translated from Spanish quote).

Sincerely,
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Appendix A: Heat Standard Comparison Chart - California, Oregon, Washington

CA OR WA

Action levels

---Baseline 80 °F 80 °F 89 °F (lower thresholds
apply if employees are
required to wear
double-layer or
non-breathing clothing,
PPE, etc.)

---High heat procedures 95 °F 90 °F 100 °F

Temperature measurement type |Ambient air Heat index Ambient air

Temperature thresholds

Shade

---Make available upon <80 °F 80 °F 89 °F

request/as needed

---Present at all times and enough |80 °F 80 °F 100 °F

to accommodate all workers

Rest breaks 95 °F (ten minutes 90 °F (ten minutes 100 °F (ten minutes every
every two hours) every two hours) two hours)

Water Always Always (specific

quantities required at >89
OF)

Acclimatization 80 °F 90 °F --

Ensuring effective 95 °F 90 °F --

communication

Employee 95 °F 90 °F --

observation/monitoring

Other requirements

Cool-down rest breaks paid? No Yes Yes

Employee/supervisor training Yes Yes Yes

Language of training English and the Language trainee Language trainee
language understood |understands understands
by the majority of
workers

Heat illness prevention and/or Required Yes Yes

response plan

Reference T8 CCR §3395 OAR 437-002-0155 WAC-296-095 (temporary)

(temporary)




Appendix B: Smoke Standard Comparison Chart - California, Oregon, Washington
Differences in AQI for PM2.5 thresholds for levels of control across the Western States.

CA OR WA

Action Levels

Employee/supervisor training 151 101 69

Communicating smoke hazard 151 101 151

Encouraged to provide N95
respirator 69

Provide N95 respirator for
voluntary use 151 101 151

Provide N95 respirator for
mandatory use 500 201

Implement respiratory

protection program that
includes fittesting and a
medical evaluation 500 500

WAC 296-62-085
Reference T8 CCR §5141 (temporary) (temporary)




Appendix C: AQI Basics for Ozone and Particle Pollution

Values
Daily AQI of
Color Levels of Concern Index Description of Air Quality

Yellow Moderate S1to  Air quality is acceptable. However, there may be a

100 risk for some people, particularly those who are

unusually sensitive to air pollution.




