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2Q�2FWREHU�����������$GPLQLVWUDWLYH�/DZ�-XGJH�3DWULFN�%��$XJXVWLQH�LVVXHG�DQ�RUGHU�RI�

GLVPLVVDO�EDVHG�RQ�WKH�IDLOXUH�RI�*HQHUDWLRQDO�%XLOGLQJV��//&��DSSHDULQJ�SUR�VH��WR�UHJLVWHU�ZLWK�

WKH�&RPPLVVLRQ¶V�(OHFWURQLF�)LOLQJ�6\VWHP��()6��DQG�UHVSRQG�WR�DQ�2UGHU�WR�6KRZ�&DXVH���)RU�

WKH� UHDVRQV� WKDW� IROORZ�� ZH� VHW� DVLGH� WKH� MXGJH¶V� GHFLVLRQ� DQG� UHPDQG� WKLV� FDVH� IRU� IXUWKHU�

SURFHHGLQJV�LQ�D�PDQQHU�FRQVLVWHQW�ZLWK�WKLV�RUGHU��

%$&.*5281'�

)ROORZLQJ� DQ� LQVSHFWLRQ� RQ� -DQXDU\� ��� ������ WKH� 2FFXSDWLRQDO� 6DIHW\� DQG� +HDOWK�

$GPLQLVWUDWLRQ�LVVXHG�*HQHUDWLRQDO�%XLOGLQJV�D�IRXU�LWHP�VHULRXV�FLWDWLRQ�ZLWK�D�SURSRVHG�SHQDOW\�

RI�����������%RWK�SDUWLHV�ILOHG�WLPHO\�SOHDGLQJV��WKH�6HFUHWDU\�ILOHG�WKH�FRPSODLQW�RQ�-XO\����������

DQG�5HVSRQGHQW�ILOHG�WKH�DQVZHU�RQ�-XO\������������7KH�FDVH�ZDV�DVVLJQHG�WR�WKH�MXGJH�RQ�$XJXVW�

�����������7KH�1RWLFH�RI�$VVLJQPHQW�LVVXHG�WR�WKH�SDUWLHV�LQFOXGHV�D�GRFXPHQW�WLWOHG�³,PSRUWDQW�

1RWLFH´�WKDW�LQIRUPV�WKHP�RI�WKH�UHTXLUHPHQW�WR�FRPSO\�ZLWK�&RPPLVVLRQ�5XOH���F������&�)�5��

���������F���ZKLFK�PDQGDWHV�WKDW�DOO�GRFXPHQWV�EH�ILOHG�HOHFWURQLFDOO\�XVLQJ�WKH�&RPPLVVLRQ¶V�

()6���$�VHOI�UHSUHVHQWHG�SDUW\��KRZHYHU��³PD\�VXEPLW�D�ZULWWHQ�VWDWHPHQW�WR�WKH�-XGJH�UHTXHVWLQJ�
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DQ�H[HPSWLRQ�IURP�WKH�PDQGDWRU\�H�ILOLQJ�UHTXLUHPHQW�RQ�WKH�JURXQGV�WKDW�LW�ZRXOG�SODFH�DQ�XQGXH�

EXUGHQ� RQ� WKHP� WR� FRPSO\� ZLWK� WKH� UHTXLUHPHQW�´� � &RPPLVVLRQ� 5XOH� ��F������ ��� &�)�5��

���������F��������

6RPHWLPH�EHWZHHQ�$XJXVW�����WKH�GDWH�RI�DVVLJQPHQW��DQG�$XJXVW�����������WKH�LVVXDQFH�

GDWH�RI�WKH�2UGHU�WR�6KRZ�&DXVH���WKH�MXGJH¶V�/HJDO�$VVLVWDQW�WZLFH�FDOOHG�*HQHUDWLRQDO�%XLOGLQJV¶�

RIILFH�WR�UHPLQG�WKH�FRPSDQ\�RI�WKH�QHHG�WR�UHJLVWHU�ZLWK�DQG�XVH�WKH�&RPPLVVLRQ¶V�()6�WR�ILOH�

DOO�GRFXPHQWV��DQG�WR�RIIHU�DQ\�DVVLVWDQFH�LQ�GRLQJ�VR���7KH�ILUVW�WLPH��WKH�/HJDO�$VVLVWDQW�OHIW�D�

PHVVDJH�RQ�WKH�FRPSDQ\¶V�EXVLQHVV�QXPEHU��DQG�WKH�VHFRQG�WLPH��WKH�/HJDO�$VVLVWDQW�VSRNH�ZLWK�

DQ�XQQDPHG�SHUVRQ�ZKR�VDLG�WKDW�WKH\�ZRXOG�SDVV�WKH�PHVVDJH�RQ���*HQHUDWLRQDO�%XLOGLQJV�GLG�QRW�

UHVSRQG�WR�HLWKHU�RI�WKHVH�PHVVDJHV��QRU�GLG�LW�UHJLVWHU�ZLWK�WKH�()6����

2Q�$XJXVW�����������HLJKW�GD\V�DIWHU�WKH�1RWLFH�RI�$VVLJQPHQW�ZDV�LVVXHG��WKH�MXGJH�LVVXHG�

DQ�2UGHU�WR�6KRZ�&DXVH�JLYLQJ�WKH�FRPSDQ\����GD\V�WR�ILOH�DQ�H[SODQDWLRQ�DV�WR�ZK\�LW�KDG�IDLOHG�

WR�UHJLVWHU�ZLWK�WKH�()6�RU�VHHN�DQ�H[HPSWLRQ�EDVHG�RQ�XQGXH�KDUGVKLS��DQG�� LI�QRW�VHHNLQJ�DQ�

H[HPSWLRQ��WR�UHJLVWHU�RU�ULVN�GLVPLVVDO�LQ�IDYRU�RI�WKH�6HFUHWDU\���6HH�&RPPLVVLRQ�5XOH�����D���

���&�)�5�� �����������D�� �MXGJH�PD\� GHFODUH� SDUW\� LQ� GHIDXOW� IRU� IDLOLQJ� WR� SOHDG� RU� RWKHUZLVH�

SURFHHG�DV�UHTXLUHG�DIWHU�JLYLQJ�SDUW\�RSSRUWXQLW\�WR�VKRZ�FDXVH����$IWHU�*HQHUDWLRQDO�%XLOGLQJV�

IDLOHG�WR�UHVSRQG�WR�WKH�VKRZ�FDXVH�RUGHU��WKH�MXGJH�LVVXHG�WKH�RUGHU�GLVPLVVLQJ�WKH�FRPSDQ\¶V�

QRWLFH�RI�FRQWHVW�DQG�DIILUPLQJ�WKH�FLWDWLRQ���*HQHUDWLRQDO�%XLOGLQJV��QRZ�UHSUHVHQWHG�E\�FRXQVHO��

KDV�WLPHO\�ILOHG�D�SHWLWLRQ�ZLWK�WKH�&RPPLVVLRQ�VHHNLQJ�UHYLHZ�RI�WKH�MXGJH¶V�GHFLVLRQ��

',6&866,21�

³:KHWKHU�GLVPLVVDO�LV�DSSURSULDWH�LQ�DQ\�VLWXDWLRQ�GHSHQGV�RQ�ZKHWKHU�D�SDUW\¶V�EHKDYLRU�

GHPRQVWUDWHV� FRQWXPDF\�� ZKHWKHU� WKH� RWKHU� SDUW\� VXIIHUHG� SUHMXGLFH�� DQG� ZKHWKHU� RWKHU�

DJJUDYDWLQJ�FLUFXPVWDQFHV�ZHUH�SUHVHQW�´��&DWHUSLOODU��,QF������%1$�26+&�������������1R�����

������������FLWDWLRQV�RPLWWHG��� �+HUH�� WKH� MXGJH�IRXQG� WKDW� WKH�FRPSDQ\¶V�³UHSHDWHG�IDLOXUHV� WR�

HQJDJH�LQ�WKH�OLWLJDWLRQ�SURFHVV�LOOXVWUDWH�D�SDWWHUQ�RI�GLVUHJDUG�IRU�WKH�&RPPLVVLRQ¶V�SURFHHGLQJV�

DV�ZHOO�DV�FRQWXPDFLRXV�FRQGXFW�´��6SHFLILFDOO\��WKH�MXGJH�VWDWHG�WKDW�*HQHUDWLRQDO�%XLOGLQJV�ZDV�

³JLYHQ�PXOWLSOH�RSSRUWXQLWLHV�DQG�SOHQW\�RI�WLPH�WR�FRPSO\�ZLWK�&RPPLVVLRQ�5XOHV�RI�3URFHGXUH�

DQG�WKLV�&RXUW¶V�1RWLFH�DQG�2UGHU��DQG�WKH�&RXUW�KDV�\HW�WR�UHFHLYH�DQ\�FRPPXQLFDWLRQ�RU�FRQWDFW�

IURP�5HVSRQGHQW�´��1RWLQJ�WKDW�WKH�FDVH�KDG�EHHQ�SHQGLQJ�IRU�³QHDUO\�WKUHH�PRQWKV�´�WKH�MXGJH�

IRXQG�WKDW�WKH�GHOD\�FDXVHG�E\�WKH�FRPSDQ\¶V�IDLOXUH�WR�UHJLVWHU�ZLWK�WKH�()6�ZDV�DWWULEXWDEOH�WR�

*HQHUDWLRQDO�%XLOGLQJV�DORQH�VLQFH�LW�ZDV�VHOI�UHSUHVHQWHG����
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:H� ILQG� WKDW� GLVPLVVDO� LV� WRR� KDUVK� RI� D� VDQFWLRQ� XQGHU� WKH� FLUFXPVWDQFHV� RI� WKLV� FDVH���

$UFKLWHFWXUDO�*ODVV�	�0HWDO�&R������%1$�26+&�������������1R������������������³$OWKRXJK�D�

MXGJH�KDV�YHU\�EURDG�GLVFUHWLRQ�LQ�LPSRVLQJ�VDQFWLRQV�IRU�QRQFRPSOLDQFH�ZLWK�&RPPLVVLRQ�5XOHV�

RI�3URFHGXUH�RU�KLV�RZQ�RUGHUV��WKH�MXGJH�PXVW�QRW�LPSRVH�D�VDQFWLRQ�WKDW�LV�WRR�KDUVK�XQGHU�WKH�

FLUFXPVWDQFHV�RI�WKH�FDVH�´���7KH�UHFRUG�VKRZV�WKDW�WKH�MXGJH�JDYH�WKLV�SUR�VH�5HVSRQGHQW�RQO\�

HLJKW�GD\V�DIWHU�WKH�1RWLFH�RI�$VVLJQPHQW�ZDV�LVVXHG�WR�HLWKHU�UHJLVWHU�ZLWK�WKH�()6�RU�VHHN�DQ�

H[HPSWLRQ�EHIRUH�LVVXLQJ�DQ�2UGHU�WR�6KRZ�&DXVH�WKUHDWHQLQJ�GLVPLVVDO����:KLOH�WKH�MXGJH¶V�RIILFH�

GLG�PDNH� WZR� DWWHPSWV� LQ� WKH� VSDQ� RI� D�ZHHN� WR� FRQWDFW�*HQHUDWLRQDO�%XLOGHUV� DERXW� WKH� ()6�

UHTXLUHPHQW��LW�LV�XQFOHDU�ZKHWKHU�WKH�FRPSDQ\²ZKLFK��DFFRUGLQJ�WR�LWV�QRWLFH�RI�FRQWHVW��FRQVLVWV�

RI� WKUHH� HPSOR\HHV²HYHU� UHFHLYHG� WKRVH� PHVVDJHV� RU� RWKHUZLVH� XQGHUVWRRG� WKH� QHHG� WR�

LPPHGLDWHO\�UHJLVWHU�ZLWK�WKH�()6���,W�ZRXOG�KDYH�EHHQ�UHDVRQDEOH�IRU�WKH�MXGJH�WR�SURYLGH�WKH�

FRPSDQ\��DV�D�VPDOO�HPSOR\HU��ZLWK�PRUH� WKDQ�D� IHZ�GD\V� WR� UHVSRQG� WR� WKH�/HJDO�$VVLVWDQW¶V�

SKRQH�FDOOV���,QGHHG��WKH�&RPPLVVLRQ�KDV�FRQVLVWHQWO\�PDGH�³DOORZDQFHV�IRU�SUR�VH�HPSOR\HUV�ZKR�

KDYH�IDLOHG��WKURXJK�LJQRUDQFH�RI�RXU�UXOHV�DQG�RI�OHJDO�SURFHGXUHV��WR�FRPSO\�ZLWK�LWV�SURFHGXUDO�

UHTXLUHPHQWV�´�6HDOWLWH�&RUS������%1$�26+&�������������1R������������������FLWDWLRQV�RPLWWHG����

+HUH��UDWKHU�WKDQ�PRYH�WR�LVVXH�D�VKRZ�FDXVH�RUGHU��WKH�MXGJH�FRXOG�KDYH�LVVXHG�DQ�LQWHULP�RUGHU�

KLJKOLJKWLQJ� WKH� UHJLVWUDWLRQ� UHTXLUHPHQW� DQG� H[SODLQLQJ� WKDW� DV� D� VHOI�UHSUHVHQWHG� SDUW\�� WKH�

FRPSDQ\�FRXOG�UHTXHVW�DQ�H[HPSWLRQ�GXH�WR�KDUGVKLS���

:H�DOVR�ILQG�WKDW�WKH�VKRUWFRPLQJV�LGHQWLILHG�E\�WKH�MXGJH�LQ�VXSSRUW�RI�KLV�GLVPLVVDO�GR�

QRW� VXSSRUW� D� ILQGLQJ� RI� FRQWXPDF\� RU� D� SDWWHUQ� RI� GLVUHJDUG� IRU� &RPPLVVLRQ� SURFHHGLQJV��

SDUWLFXODUO\�ZKHUH�*HQHUDWLRQDO�%XLOGHUV�ZDV�LQ�IDFW�SDUWLFLSDWLQJ�LQ�WKH�FDVH��DV�HYLGHQFHG�E\�LWV�

WLPHO\�ILOHG�DQVZHU���&RPSDUH�-HVVLFD�+LFNV�����%1$�26+&�������������1R�����������������

�GLVPLVVDO�WRR�KDUVK�ZKHQ�MXGJH¶V�ILQGLQJ�RI�FRQWXPDF\�UHVWHG�VROHO\�RQ�SUR�VH�UHVSRQGHQW¶V�VLQJOH�

IDLOXUH�WR�UHVSRQG�WR�VKRZ�FDXVH�RUGHU���7RP�5HHG�&RQWUDFWLQJ�����%1$�26+&�������������1R��

����������������GHIDXOW�VHW�DVLGH�DQG�FRQGXFW� IRXQG�QRW�FRQWXPDFLRXV�ZKHQ�SUR�VH�UHVSRQGHQW�

IDLOHG�WR�ILOH�DQVZHU�DQG�UHVSRQG�WR�VHFRQG�VKRZ�FDXVH�RUGHU�EXW�UHVSRQGHG�WR�ILUVW�VKRZ�FDXVH�

�
��2I�QRWH��WKH�FHUWLILHG�PDLO�UHFHLSW�VHQW�ZLWK�WKH�2UGHU�WR�6KRZ�&DXVH�ZDV�VLJQHG�RQ�6HSWHPEHU�
���������ZKLFK�PHDQV�LW�WRRN�HLJKW�GD\V�IRU�*HQHUDWLRQDO�%XLOGLQJV�WR�UHFHLYH�WKDW�RUGHU�DIWHU�LWV�
LVVXDQFH���,I�PDLO�LQ�WKH�FRPSDQ\¶V�UHJLRQ�RSHUDWHV�DW�D�FRQVLVWHQW�SDFH��LW�VHHPV�HQWLUHO\�SRVVLEOH�
WKDW�*HQHUDWLRQDO�%XLOGLQJV�KDG�MXVW�EDUHO\�UHFHLYHG�WKH�1RWLFH�RI�$VVLJQPHQW�DW�WKH�WLPH�WKH�MXGJH�
LVVXHG�WKH�2UGHU�WR�6KRZ�&DXVH��
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RUGHU�ZLWK�UHTXHVW�IRU�UHVFKHGXOLQJ�GXH�WR�VHULRXV�PHGLFDO�FRQGLWLRQ���+HDYH�+R�&UDQH�&R������

%1$� 26+&� ������ �������� �1R�� ��������� ������ �GHIDXOW� VHW� DVLGH� DQG� FRQGXFW� IRXQG� QRW�

FRQWXPDFLRXV�ZKHQ�SUR�VH�UHVSRQGHQW�IDLOHG�WR�ILOH�UHTXLUHG�SRVLWLRQ�VWDWHPHQW�DQG�FRQIHU�ZLWK�

6HFUHWDU\�EXW�H[SODLQHG�WKDW�UHVSRQVH�WR�VKRZ�FDXVH�RUGHU�ZDV�QRW�LQ�DIILGDYLW�IRUP�DV�VWLSXODWHG�

EHFDXVH�RI�LQWHUQHW�LVVXHV��ZLWK�3KLOD��&RQVWU��(TXLS���,QF������%1$�26+&����������������1R��

���������������ILQGLQJ�D�SDWWHUQ�RI�GLVUHJDUG�ZKHUH�SUR�VH�UHVSRQGHQW�FRQVLVWHQWO\�GLG�QRW�UHVSRQG�

XQWLO�LW�UHFHLYHG�RUGHUV�WKUHDWHQLQJ�GLVPLVVDO�RU�GHIDXOW��IDLOHG�WR�DSSHDU�IRU�D�KHDULQJ��DQG�DSSHDUHG�

ODWH�DW�D�UHLQVWDWHPHQW�KHDULQJ���6HDOWLWH�&RUS������%1$�26+&�DW�������ILQGLQJ�SUR�VH�UHVSRQGHQW�

LQ�GHIDXOW�DIWHU�OHQJWK\�SDWWHUQ�RI�QRQFRPSOLDQFH�ZLWK�&RPPLVVLRQ�UXOHV�DQG�WKH�MXGJH¶V�RUGHUV����

,Q�DGGLWLRQ��ZH�QRWH�WKDW�WKH�6HFUHWDU\�KDV�QRW�FODLPHG�DQ\�SUHMXGLFH�E\�WKH�FRPSDQ\¶V�IDLOXUH�WR�

UHJLVWHU�ZLWK�WKH�()6�RU�UHVSRQG�WR�WKH�MXGJH¶V�VKRZ�FDXVH�RUGHU����

8QGHU� WKHVH� FLUFXPVWDQFHV��ZH� VHW� DVLGH� WKH� MXGJH¶V� GHFLVLRQ� DQG� UHPDQG� WKH� FDVH� IRU�

IXUWKHU�SURFHHGLQJV����6HH�&RPPLVVLRQ�5XOH�����E������&�)�5�������������E���PRWLRQ�WR�VHW�DVLGH�

VDQFWLRQV�����

62�25'(5('��
�

�
� � � � �
� � � � � � � �V�� � � � � �
� � � � � � � &\QWKLD�/��$WWZRRG�
� � � � � � � &KDLUPDQ�
�
�
� � � � � � � �V�� � � � � �
� � � � � � � $PDQGD�:RRG�/DLKRZ�
'DWHG����'HFHPEHU��������� � � � &RPPLVVLRQHU�

�
��1RZ�WKDW�*HQHUDWLRQDO�%XLOGLQJV�LV�UHSUHVHQWHG�E\�FRXQVHO��LW�FDQ�QR�ORQJHU�VHHN�DQ�H[HPSWLRQ�
IURP� WKH� ()6� EDVHG� RQ� KDUGVKLS� DQG� PXVW� UHJLVWHU� WR� ILOH� DOO� GRFXPHQWV� XVLQJ� WKH� V\VWHP���
&RPPLVVLRQ�5XOH���F������&�)�5�����������F���
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$WWRUQH\V�DQG�3DUWLHV��

�
%R\FH�1��5LFKDUGVRQ��(VT���2IILFH�RI�WKH�6ROLFLWRU��8�6��'HSDUWPHQW�RI�/DERU��.DQVDV�
&LW\��02�

� � )RU�&RPSODLQDQW�
�
� 0HOYLQ�7UR\HU��6HOI�5HSUHVHQWHG�/LWLJDQW��-DPHVSRUW��02�
� � )RU�5HVSRQGHQW�
�
-8'*(���)LUVW�-XGJH�3DWULFN�%��$XJXVWLQH��8QLWHG�6WDWHV�$GPLQLVWUDWLYH�/DZ�-XGJH�
�
�
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3URFHGXUDO�+LVWRU\�

� 7KLV� SURFHHGLQJ� LV� EHIRUH� WKH� 2FFXSDWLRQDO� 6DIHW\� DQG� +HDOWK� 5HYLHZ� &RPPLVVLRQ�

�&RPPLVVLRQ��SXUVXDQW�WR�VHFWLRQ����F��RI�WKH�2FFXSDWLRQDO�6DIHW\�DQG�+HDOWK�$FW�RI����������

8�6�&��������HW�VHT���$FW���7KH�2FFXSDWLRQDO�6DIHW\�DQG�+HDOWK�$GPLQLVWUDWLRQ��26+$��FRQGXFWHG�

DQ�LQVSHFWLRQ�RI�D�*HQHUDWLRQDO�%XLOGLQJV��//&��5HVSRQGHQW��ZRUNVLWH�DW������1��&REEOHU�5G���

,QGHSHQGHQFH��02�RQ�-DQXDU\�����������$V�D�UHVXOW�RI�WKH�LQVSHFWLRQ��26+$�LVVXHG�D�&LWDWLRQ�DQG�

1RWLILFDWLRQ�RI�3HQDOW\��&LWDWLRQ��WR�5HVSRQGHQW�DOOHJLQJ�IRXU�VHULRXV�YLRODWLRQV�RI�WKH�$FW�ZLWK�D�

SURSRVHG�SHQDOW\�RI��������������7KH�&LWDWLRQ�ZDV�LVVXHG�RQ�0DUFK�����������5HVSRQGHQW�WLPHO\�

ILOHG�D�QRWLFH�RI�FRQWHVW��1RWLFH�RI�&RQWHVW����

6(&5(7$5<�2)�/$%25���
���������������������������������������&RPSODLQDQW��
���������������
����������������������������������������������Y���
����
*(1(5$7,21$/�%8,/',1*6��//&�
������
����������������������������������������5HVSRQGHQW��
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� 7KLV�FDVH�ZDV�GHVLJQDWHG�WR�SURFHHG�XQGHU�FRQYHQWLRQDO�SURFHHGLQJV�RI�WKH�&RPPLVVLRQ���

7KH�&RPSODLQW�ZDV�ILOHG�RQ�-XO\�����������2Q�-XO\����������5HVSRQGHQW�ILOHG�D�FRPPXQLFDWLRQ�

ZKLFK� WKH� &RXUW� GHHPV� WR� EH� DQ�$QVZHU�� 2Q�$XJXVW� ���� ������ &KLHI� -XGJH� &RYHWWH� 5RRQH\�

DVVLJQHG�WKLV�PDWWHU�WR�WKH�&RXUW�E\�HQWHULQJ�D�1RWLFH�RI�$VVLJQPHQW�RI�5HYLHZ�&RPPLVVLRQ�-XGJH�

�$VVLJQPHQW� 1RWLFH��� � $WWDFKHG� WR� WKH� $VVLJQPHQW� 1RWLFH� ZDV� GRFXPHQWDWLRQ� WLWOHG� DV� DQ�

,PSRUWDQW� 1RWLFH� LQ� ZKLFK� 5HVSRQGHQW� ZDV� LQIRUPHG� RI� WKH� UHTXLUHPHQW� WR� FRPSO\� ZLWK�

&RPPLVVLRQ�5XOH� ��F��� ���&�)�5�� ���������F���� &RPPLVVLRQ�5XOH� ��F��� UHTXLUHV� DOO� SDUWLHV� WR�

UHJLVWHU� ZLWK� WKH� &RPPLVVLRQ¶V� (OHFWURQLF� )LOLQJ� 6\VWHP� �()6�� DQG� WR� ILOH� DOO� SOHDGLQJV� DQG�

GRFXPHQWV� WKURXJK� WKH�()6��7KH�5XOH� DOVR�KDV� D�SURYLVLRQ�QRWLI\LQJ� VHOI�UHSUHVHQWHG� OLWLJDQWV�

�VXFK�DV�5HVSRQGHQW�LQ�WKLV�FDVH��WKDW�LW�PD\�VHHN�DQ�H[HPSWLRQ�IURP�FRPSO\LQJ�ZLWK�WKH�()6�

UHTXLUHPHQWV�E\�ILOLQJ�D�ZULWWHQ�VWDWHPHQW��VXSSRUWHG�E\�IDFWV��H[SODLQLQJ�WKDW�FRPSO\LQJ�ZLWK�WKH�

()6�UHTXLUHPHQWV�ZRXOG�SODFH�DQ�XQGXH�EXUGHQ�XSRQ�LW���&RPPLVVLRQ�5XOH���F�����VHWV�IRUWK�WKH�

SURFHGXUHV�IRU�ILOLQJ�WKH�UHTXHVW�IRU�H[HPSWLRQ�EDVHG�RQ�XQGXH�EXUGHQ��������������

� 8SRQ�WKH�&RXUW�UHFHLYLQJ�WKLV�FDVH��WKH�&RXUW¶V�/HJDO�$VVLVWDQW�WZLFH�FDOOHG�5HVSRQGHQW¶V�

RIILFH�WR�UHPLQG�5HVSRQGHQW�RI�WKH�QHHG�WR�UHJLVWHU�ZLWK�DQG�XVH�WKH�&RPPLVVLRQ¶V�()6�WR�ILOH�DOO�

GRFXPHQWV�DQG�WR�RIIHU�DQ\�DVVLVWDQFH�LQ�UHJLVWHULQJ�����7KH�/HJDO�$VVLVWDQW�RQFH�OHIW�D�PHVVDJH�RQ�

WKH�EXVLQHVV�QXPEHU�RI�5HVSRQGHQW�� �2Q�D� VHFRQG�RFFDVLRQ�� WKH�/HJDO�$VVLVWDQW� VSRNH�ZLWK� D�

ZRPDQ�ZKR�DQVZHUHG�WKH�WHOHSKRQH�ZKR�LQGLFDWHG�VKH�ZRXOG�WDNH�D�PHVVDJH�DQG�SDVV�LW�RQ���1R�

PHVVDJHV�ZHUH�UHFHLYHG�IURP�5HVSRQGHQW�IURP�WKH�WHOHSKRQH�RXWUHDFK����

 
1 dŚĞ��ŽŵŵŝƐƐŝŽŶ͛Ɛ��&^�ŝƐ�ŶŽƚ�Ă�ŶĞǁ�ĐƌĞĂƚƵƌĞ�ƚŽ�ƚŚĞ��ŽŵŵŝƐƐŝŽŶ�Žƌ�ĐŽƵƌƚƐ͘�dŚĞ�ŝŵƉůĞŵĞŶƚĂƚŝŽŶ�ŽĨ�ƚŚĞ��&^�ĨŽůůŽǁƐ�
from the evaluation of implemented electronic filing filings systems in federal courts and other federal adjudicatory 
agencies. Much thought was given to the needs of attorneys and self-represented litigants in creating a workable 
EFS for the Commission. 
2 �ŽŵŵŝƐƐŝŽŶ�ZƵůĞ�ϴ;ĐͿ͕�ǁŚŝĐŚ�ƌĞƋƵŝƌĞƐ�Ăůů�ƉĂƌƚŝĞƐ�ƚŽ�ƌĞŐŝƐƚĞƌ�ǁŝƚŚ�ƚŚĞ��ŽŵŵŝƐƐŝŽŶ͛Ɛ��&^͕�ďĞĐĂŵĞ�ĞĨĨĞĐƚŝǀĞ�ŽŶ�:ƵŶĞ�
10, 2019. Rules of Procedure, 84 Fed. Reg. 14554 (April 10, 2019). Technical Amendments, 85 Fed. Reg. 65220 
(October 15, 2020) (to be codified at 29 C.F.R. pt. 2200). 
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� 2Q�$XJXVW�����������WKH�&RXUW�HQWHUHG�DQ�2UGHU�WR�6KRZ�&DXVH�LQ�ZKLFK�5HVSRQGHQW�ZDV�

SODFHG�RQ�QRWLFH�WKDW�LWV�1RWLFH�RI�&RQWHVW�FRXOG�EH�GLVPLVVHG��DQG�WKH�&LWDWLRQ�DIILUPHG��7KH�&RXUW�

VSHFLILFDOO\�ODLG�RXW�LQ�WKH�2UGHU�WR�6KRZ�&DXVH�WKDW�XQOHVV�5HVSRQGHQW�UHJLVWHUHG�ZLWK�WKH�()6�

RU�ILOHG�D�ZULWWHQ�VWDWHPHQW�VHHNLQJ�DQ�H[HPSWLRQ�EDVHG�RQ�XQGXH�KDUGVKLS�WKDW�LWV�IDLOXUH�WR�WDNH�

RQH�RI�WKH�DERYH�DFWLRQV�FRXOG�UHVXOW�LQ�WKH�&RXUW�GLVPLVVLQJ�LWV�1RWLFH�RI�&RQWHVW�DQG�DIILUPLQJ�

WKH�&LWDWLRQ����

� 7KH�2UGHU�WR�6KRZ�&DXVH�ZDV�VHQW�FHUWLILHG�8QLWHG�6WDWHV�PDLO��UHWXUQ�UHFHLSW�UHTXHVWHG��

DV�UHTXLUHG�XQGHU�&RPPLVVLRQ�5XOHV��&RPPLVVLRQ�5XOH���R���������&�)�5�����������R������7KH�

2UGHU�WR�6KRZ�&DXVH�ZDV�VLJQHG�IRU�DQG�UHFHLYHG�E\�D�UHSUHVHQWDWLYH�RI�5HVSRQGHQW�RQ�6HSWHPEHU�

����������$V�RI�WKH�GDWH�RI�WKLV�'HFLVLRQ�DQG�2UGHU��5HVSRQGHQW�KDV�QRW���L��UHVSRQGHG�WR�WKH�2UGHU�

WR�6KRZ�&DXVH���LL��UHJLVWHUHG�ZLWK�WKH�&RPPLVVLRQ¶V�()6��RU��LLL��ILOHG�D�ZULWWHQ�VWDWHPHQW�ZLWK�

WKH�&RXUW�VHHNLQJ�DQ�H[HPSWLRQ�EDVHG�RQ�XQGXH�KDUGVKLS������

-XULVGLFWLRQ�

� 7KH�&RPPLVVLRQ�KDV�MXULVGLFWLRQ�RYHU�WKLV�DFWLRQ�SXUVXDQW�WR�VHFWLRQ����F��RI�WKH�$FW�GXH�

WR�WKH�ILOLQJ�RI�D�1RWLFH�RI�&RQWHVW�E\�5HVSRQGHQW�����8�6�&��������F�����

&RQWUROOLQJ�&DVH�/DZ�

� 7KH�&RPPLVVLRQ�KDV�KHOG�WKDW�³>Z@KHUH�LW�LV�KLJKO\�SUREDEOH�WKDW�D�FDVH�ZLOO�EH�DSSHDOHG�

WR� D� SDUWLFXODU� FLUFXLW�� WKH� &RPPLVVLRQ� JHQHUDOO\� KDV� DSSOLHG� WKH� SUHFHGHQW� RI� WKDW� FLUFXLW� LQ�

GHFLGLQJ� WKH�FDVH²�HYHQ� WKRXJK� LW�PD\�GLIIHU� IURP�WKH�&RPPLVVLRQ
V�SUHFHGHQW�´�.HUQV�%URV��

7UHH�6HUY������%1$�26+&�������������1R������������������7KH�&RXUW�DSSOLHV�WKH�SUHFHGHQW�RI�

WKH�(LJKWK�&LUFXLW�ZKHUH�LW�GLIIHUV�IURP�WKH�&RPPLVVLRQ�LQ�GHFLGLQJ�WKLV�FDVH��

� $OWKRXJK�WKH�&RPPLVVLRQ�UHFRJQL]HV�WKH�GLIILFXOWLHV�D�VHOI�UHSUHVHQWHG�OLWLJDQW�PD\�IDFH�

ZKHQ� SDUWLFLSDWLQJ� LQ� WKH� &RPPLVVLRQ¶V� SURFHHGLQJV�� WKH� &RPPLVVLRQ� VWLOO� UHTXLUHV� WKH� VHOI�
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UHSUHVHQWHG�OLWLJDQW�WR�IROORZ�WKH�UXOHV�DQG�H[HUFLVH�UHDVRQDEOH�GLOLJHQFH�LQ�WKH�OHJDO�SURFHHGLQJV�

LQ� ZKLFK� LW� LV� WDNLQJ� SDUW�� 6HDOWLWH� &RUS��� ��� %1$� 26+&� ����� �1R�� ��������� ������� $Q�

XQUHSUHVHQWHG�HPSOR\HU�PXVW�³H[HUFLVH�UHDVRQDEOH�GLOLJHQFH�LQ�WKH�OHJDO�SURFHHGLQJV´�DQG�³PXVW�

IROORZ� WKH� UXOHV� DQG� ILOH� UHVSRQVHV� WR� D� MXGJH
V� RUGHUV�� RU� VXIIHU� WKH� FRQVHTXHQFHV��ZKLFK� FDQ�

LQFOXGH�GLVPLVVDO�RI�WKH�QRWLFH�RI�FRQWHVW�´�:HQW]HO�G�E�D�1�(�(�7��%XLOGHUV�����%1$�26+&�������

������1R������������������FLWDWLRQV�RPLWWHG����

'LVFXVVLRQ�

� &RPPLVVLRQ�5XOH�����D��SURYLGHV���

:KHQ�DQ\�SDUW\�KDV� IDLOHG� WR�SOHDG�RU�RWKHUZLVH�SURFHHG�DV�SURYLGHG�E\�
WKHVH�UXOHV�RU�DV�UHTXLUHG�E\�WKH�&RPPLVVLRQ�RU�-XGJH��KH�PD\�EH�GHFODUHG�
WR�EH�LQ�GHIDXOW�HLWKHU�RQ�WKH�LQLWLDWLYH�RI�WKH�&RPPLVVLRQ�RU�WKH�-XGJH��DIWHU�
KDYLQJ�EHHQ�DIIRUGHG�DQ�RSSRUWXQLW\�WR�VKRZ�FDXVH�ZK\�KH�VKRXOG�QRW�EH�
GHFODUHG� LQ� GHIDXOW� �� �� �� �� 7KHUHDIWHU�� WKH� &RPPLVVLRQ� RU� -XGJH�� LQ� WKHLU�
GLVFUHWLRQ��PD\�HQWHU�D�GHFLVLRQ�DJDLQVW�WKH�GHIDXOWLQJ�SDUW\�����������

� 7KLV�LV�D�FDVH�RI�ILUVW�LPSUHVVLRQ�VLQFH�QR�&RPPLVVLRQ�FDVH�ODZ�H[LVWV�RQ�WKH�TXHVWLRQ�RI�

ZKHWKHU�WKH�IDLOXUH�RI�D�5HVSRQGHQW�WR�UHJLVWHU�LQ�WKH�()6�DIWHU�&RXUW�RUGHUV�WR�GR�VR�PD\�UHVXOW�LQ�

GLVPLVVDO�RI�5HVSRQGHQW¶V�1RWLFH�RI�&RQWHVW�DQG�DQ�DIILUPDQFH�RI� WKH�&LWDWLRQ��$OVR��DV�QRWHG�

DERYH��5HVSRQGHQW�KDV�EHHQ�SURYLGHG�DQ�RSSRUWXQLW\�WR�VKRZ�FDXVH�ZK\�LW�VKRXOG�QRW�EH�KHOG�LQ�

GHIDXOW�DQG�IDLOHG�WR�UHVSRQG�WR�WKH�&RXUW¶V�$VVLJQPHQW�1RWLFH�HQWHUHG�RQ�$XJXVW�����������DQG�

WKH�&RXUW¶V�2UGHU�WR�6KRZ�&DXVH�LVVXHG�RQ�$XJXVW�����������

)HGHUDO�&RXUW¶V�+ROGLQJV�RQ�)DLOXUH�WR�5HJLVWHU�

� :KLOH�QR�&RPPLVVLRQ�FDVH�ODZ�H[LVWV�RQ�WKH�TXHVWLRQ�SUHVHQWHG��IHGHUDO�FRXUWV�KDYH�UXOHG�

RQ�WKLV�LVVXH��)HGHUDO�FRXUWV��ZKR�KDYH�DGGUHVVHG�WKH�LVVXH��KDYH�GRQH�VR�XQGHU�)HGHUDO�5XOH�RI�

&LYLO�3URFHGXUH����E���³5XOH����E�´�����

� 'LDO� Y�� 0L[�� 1R�� ����&9������ 1�%.�� �����:/� �������� �1�'�� 7H[�� 2FW�� ���� ������

SUHVHQWHG�ODUJHO\�WKH�VDPH�IDFWV�EHIRUH�WKDW�FRXUW�DV�LQ�WKLV�FDVH��7KH�IHGHUDO�GLVWULFW�FRXUW�DGYLVHG�
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'LDO��D�SUR�VH�OLWLJDQW��RI�WKH�&RXUW¶V�UHTXLUHPHQW�WR�UHJLVWHU�DQG�XVH�WKH�FRXUW¶V�HOHFWURQLF�ILOLQJ�

V\VWHP��&0�(&)��DQG�VKH�IDLOHG�WR�GR�VR��7KH�IHGHUDO�FRXUW�H[WHQGHG�WKH�GHDGOLQH�IRU�UHJLVWHULQJ�

DQG�LQ�WKDW�RUGHU�DGYLVHG�WKDW�'LDO¶V�IDLOXUH�WR�FRPSO\�PD\�UHVXOW�LQ�WKH�GLVPLVVDO�RI�WKH�FDVH�IRU�

ZDQW�RI�SURVHFXWLRQ�XQGHU�5XOH����E����'LDO�QHYHU�FRPSOLHG�DQG�WKH�FRXUW�GLVPLVVHG�WKH�FDVH��

� 7KH�'LDO�&RXUW�VWDWHG�DV�IROORZV��

5XOH����E��RI� WKH�)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH�DOORZV�D�FRXUW� WR�GLVPLVV�DQ�
DFWLRQ�VXD�VSRQWH�IRU�IDLOXUH�WR�SURVHFXWH�RU�IRU�IDLOXUH�WR�FRPSO\�ZLWK�WKH�IHGHUDO�
UXOHV�RU�DQ\�FRXUW�RUGHU��/DUVRQ�Y��6FRWW������)��G��������������WK�&LU����������³7KLV�
DXWKRULW\�IORZV�IURP�WKH�FRXUW¶V�LQKHUHQW�SRZHU�WR�FRQWURO�LWV�GRFNHW�DQG�SUHYHQW�
XQGXH�GHOD\�LQ�WKH�GLVSRVLWLRQ�RI�SHQGLQJ�FDVHV�´�%RXGZLQ�Y��*UD\VWRQH�,QV��&R���
/WG�������)���G������������WK�&LU��������FLWLQJ�/LQN�Y��:DEDVK�5�5��&R���������8�6��
�������������
�
*HQHUDOO\�� VXFK�GLVPLVVDO� LV�ZLWKRXW�SUHMXGLFH��+RZHYHU��ZKHQ�� DV�KHUH�� D�5XOH�
���E��GLVPLVVDO�LV�WDQWDPRXQW�WR�D�GLVPLVVDO�ZLWK�SUHMXGLFH�WKH�FRXUW�LV�UHTXLUHG�WR�
DSSO\�D�KLJKHU�VWDQGDUG�RI�UHYLHZ��%HUU\�Y��&,*1$�56,�&,*1$������)��G��������
�������WK�&LU���������,Q�WKDW�LQVWDQFH��D�FRXUW�PD\�GLVPLVV�IRU�ZDQW�RI�SURVHFXWLRQ�
RQO\�ZKHQ�WKHUH�LV�D�FOHDU�UHFRUG�RI�GHOD\�RU�FRQWXPDFLRXV�FRQGXFW��,Q�DSSO\LQJ�
WKLV�KLJKHU�VWDQGDUG��WKH�FRXUW�PXVW�ILQG�³DW�OHDVW�RQH�RI�WKUHH�DJJUDYDWLQJ�IDFWRUV��
����GHOD\�FDXVHG�E\�D�SDUW\�KLPVHOI�DQG�QRW�KLV�DWWRUQH\������DFWXDO�SUHMXGLFH�WR�WKH�
RWKHU�SDUW\��RU�����GHOD\�FDXVHG�E\�LQWHQWLRQDO�FRQGXFW�´�,G���VHH�DOVR�1RWWLQJKDP�
Y��:DUGHQ�%LOO�&OHPHQWV�8QLW������)��G������������WK�&LU��������VDPH���
��

� 7KH�'LDO�&RXUW�IRXQG�WKH�UHTXLVLWHV�ZHUH�PHW�DQG�GLVPLVVHG�WKH�FDVH��7KH�FRXUW�QRWHG�WKH�

FDVH�KDG�EHHQ�SHQGLQJ�IRU�QHDUO\�WKUHH�PRQWKV��DQG�GHVSLWH�WKH�LVVXDQFH�RI�WZR�RUGHUV��'LDO�KDG�

IDLOHG�WR�FRPSO\�ZLWK�WKH�FRXUW¶V�GLUHFWLYH�WR�UHJLVWHU�IRU�HOHFWURQLF�ILOLQJ�RU�GHPRQVWUDWH�FDXVH�DV�

WR�ZK\�VKH�VKRXOG�EH�H[FXVHG�IURP�WKH�UHJLVWUDWLRQ�UHTXLUHPHQW��,Q�DGGLWLRQ��'LDO�KDG�IDLOHG�WR�

FRPSO\�ZLWK�D�VKRZ�FDXVH�RUGHU�LVVXHG�E\�WKDW�FRXUW�DQG�IDLOHG�WR�NHHS�WKH�FRXUW�LQIRUPHG�RI�KHU�

FXUUHQW� DGGUHVV�� 7KH� FRXUW� VWDWHG� WKHVH� DFWLRQV�ZHUH� DWWULEXWDEOH� WR�0V��'LDO� DORQH�� 7KH� FRXUW�

FRQFOXGHG��FRQVLGHULQJ�WKH�IRUHJRLQJ�FRQGXFW�RI�0V��'LDO��QR�OHVVHU�VDQFWLRQ�ZLOO�SURPSW�GLOLJHQW�

SURVHFXWLRQ�RI�WKH�FDVH�� �,QGHHG�� WKH�FRXUW�QRWHG�� WKH�FDVH�FDQQRW�SURFHHG�IXUWKHU�DEVHQW�'LDO¶V�

UHJLVWUDWLRQ�IRU�HOHFWURQLF�ILOLQJ��6HH�DOVR�0F.HOOHU�Y��/919�)XQGLQJ��//&���1R�������&9������
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0�%.�������:/����������'��7H[��-XO\����������IDLOXUH�WR�ILOH�DQ�DPHQGHG�FRPSODLQW�DQG�UHJLVWHU�

WR�XVH�WKH�HOHFWURQLF�ILOLQJ�V\VWHP�UHVXOWHG�LQ�GLVPLVVDO���+DUULV�Y��&RPP¶U�RI�6RFLDO�6HFXULW\��1R��

&,9�6���������**+�������:/����������(�'��&DO���'HF������������IDLOXUH�WR�UHJLVWHU�DQG�XVH�

HOHFWURQLF�ILOLQJ�V\VWHP�UHVXOWHG�LQ�VDQFWLRQV���

&RPPLVVLRQ�5XOH�����DQG�)DLOXUH�WR�5HJLVWHU�

� 7KH� &RXUW� QRWHV� VLPLODULWLHV� EHWZHHQ� )HGHUDO� 5XOH� RI� &LYLO� 3URFHGXUH� ���E�� DQG�

&RPPLVVLRQ�5XOH������%RWK�SHUPLW�VDQFWLRQV�IRU�IDLOXUH�WR�IROORZ�D�UXOH�RU�DQ�RUGHU�RI�WKH�FRXUW��

%RWK�KDYH�SURYLVLRQV�IRU�VKRZ�FDXVH�SURFHGXUHV��%RWK�UHTXLUH�DQ�HYDOXDWLRQ�RI�IDFWRUV�DQG�DIILUP�

D�GLVPLVVDO�RI�DQ�DFWLRQ�XSRQ�WKH�RI�ILQGLQJ�RI�FRQWXPDFLRXV�FRQGXFW��SUHMXGLFH�RU�D�SDWWHUQ�RI�

GLVUHJDUGLQJ�UXOHV�DQG�RUGHUV��6HH�)HG��5��&LY��3�����E��DQG�&RPPLVVLRQ�5XOH���������&�)�5����

����������7KHUHIRUH��WKH�&RXUW�ILQGV�&RPPLVVLRQ�5XOH������FORVHO\�WUDFNLQJ�)HGHUDO�5XOH�RI�&LYLO�

3URFHGXUH����E���LV�ZULWWHQ�LQ�EURDG�HQRXJK�WHUPV�WKDW�LW�SURYLGHV�WKH�UHPHG\�IRU�D�SDUW\¶V�IDLOXUH�

WR� FRPSO\� ZLWK� &RPPLVVLRQ� 5XOH� ��F�� ZKLFK� UHTXLUHV� SDUWLHV� WR� UHJLVWHU� ZLWK� DQG� XVH� WKH�

&RPPLVVLRQ¶V�()6���

� $FFRUGLQJ�WR�WKH�&RPPLVVLRQ��³>'@LVPLVVDO�LV�WRR�KDUVK�D�VDQFWLRQ�IRU�IDLOXUH�WR�FRPSO\�

ZLWK� FHUWDLQ� SUH�KHDULQJ� RUGHUV� XQOHVV� WKH� UHFRUG� VKRZV� FRQWXPDFLRXV� FRQGXFW� E\� WKH�

QRQFRPSO\LQJ�SDUW\��SUHMXGLFH�WR� WKH�RSSRVLQJ�SDUW\��RU�D�SDWWHUQ�RI�GLVUHJDUG�IRU�&RPPLVVLRQ�

SURFHHGLQJV�´�$PVFR��,QF���1R����������������:/������������2�6�+�5�&���)HE��������������%1$�

26+&�������������1R�������������������6HH�DOVR�6HDOWLWH�&RUS������%1$�26+&�������1R�����

�������������FRQWXPDFLRXV�FRQGXFW�HVWDEOLVKHG�ZKHUH�SDUW\�HQJDJHG�LQ�D�³FRQVLVWHQW�SDWWHUQ´�RI�

IDLOXUH�WR�UHVSRQG�WR�MXGJH¶V�RUGHUV����

� 7KH�WHUP�³FRQWXPDFLRXV�FRQGXFW´�KDV�QRW�EHHQ�GHILQHG�LQ�WKH�$FW�RU�&RPPLVVLRQ�5XOHV��

$FFRUGLQJ�WR�WKH�0HUULDP�:HEVWHU�'LFWLRQDU\��³FRQWXPDFLRXV´�LV�FRQGXFW�ZKLFK�LV�³VWXEERUQO\�
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GLVREHGLHQW��UHEHOOLRXV�´��&RPPLVVLRQ�SUHFHGHQW�PDNHV�LW�FOHDU�WKDW�DQ�XQGHILQHG�WHUP¶V�PHDQLQJ�

FDQ�EH�GHWHUPLQHG�E\�FRQVXOWLQJ�D�FRQWHPSRUDQHRXV�GLFWLRQDU\���6HH��H�J���)OD��*DV�&RQWUDFWRUV��

,QF��� 1R� ��������� ����� :/� �������� DW� 
�� �2�6�+�5�&��� )HE�� ���� ������GHWHUPLQLQJ� WHUP¶V�

PHDQLQJ�E\�ILUVW�WXUQLQJ�WR�GLFWLRQDU\�LQ�DEVHQFH�RI�D�GHILQLWLRQ�LQ�VWDQGDUG���VHH�DOVR�&UDZIRUG�Y��

0HWUR��*RY¶W�RI�1DVKYLOOH�	�'DYLGVRQ�&W\�������8��6�������������������XQGHILQHG�WHUP�³FDUULHV�

LWV�RUGLQDU\�PHDQLQJ´���,Q�FRQFOXVLRQ��WKH�WULDO�MXGJH�KDV�JUHDW�GLVFUHWLRQ�LQ�GHWHUPLQLQJ�WKH�IDFWV�

WR� WKH� RUGLQDU\� PHDQLQJ� WR� GHWHUPLQH� ZKHWKHU� WKH� FRQGXFW� HQJDJHG� LQWR� E\� D� SDUW\� LV�

FRQWXPDFLRXV�´�)R[�Y��9LFH������8�6��������������UHFRJQL]LQJ�WULDO�FRXUWV�KDYH�ZLGH�GLVFUHWLRQ�LQ�

IDFW�ILQGLQJ����

� 7KHUHIRUH�� DSSO\LQJ� RUGLQDU\� PHDQLQJ� WR� WKH� WHUP� ³FRQWXPDFLRXV� FRQGXFW�´� GHIDXOW�

MXGJPHQWV� PD\� EH� DSSURSULDWH� ZKHQ� D� SDUW\� IDLOV� WR� FRPSO\� ZLWK� DQ� RUGHU� XQGHU� ��� &�)�5��

�����������D���GHIDXOW�DSSURSULDWH�ZKHQ�D�SDUW\�IDLOV�WR�SURFHHG�DV�SURYLGHG�E\�WKH�&RPPLVVLRQ�

5XOHV�RU�DV�UHTXLUHG�E\�D�MXGJH���6HH�DOVR�6W��/DZUHQFH�)RRG�&RUS������%1$�26+&������������

�1RV����������	�����������������IDLOLQJ�WR�FRPSO\�ZLWK�&RPPLVVLRQ�5XOHV�DQG�RUGHUV�WR�GHOD\�

SURFHHGLQJV�KDV�EHHQ�GHWHUPLQHG�WR�EH�FRQWXPDFLRXV�FRQGXFW����

)LQGLQJV�

� $V�VWDWHG�SUHYLRXVO\��&RPPLVVLRQ�5XOH����� LV�EURDG�HQRXJK� LQ� LWV� ODQJXDJH�DQG� LV� WKH�

DSSURSULDWH�YHKLFOH� WR� DGGUHVV� VDQFWLRQV� IRU�SDUWLHV�ZKR�GR�QRW� UHJLVWHU� LQ� WKH�()6�RU� VHHN� DQ�

H[HPSWLRQ�GXH�WR�XQGXH�KDUGVKLS���

� 7KH�&RXUW�ILQGV�5HVSRQGHQW¶V�UHSHDWHG�IDLOXUHV�WR�HQJDJH�LQ�WKH�OLWLJDWLRQ�SURFHVV�LOOXVWUDWH�

D� SDWWHUQ� RI� GLVUHJDUG� IRU� WKH� &RPPLVVLRQ¶V� SURFHHGLQJV� DV� ZHOO� DV� FRQWXPDFLRXV� FRQGXFW���

 
3 The link between contumacious and the law goes back to Latin.  The Latin adjective contumax ŵĞĂŶƐ�͞ƌĞďĞůůŝŽƵƐ͕͟�
Žƌ͕�ŝŶ�ƐƉĞĐŝĨŝĐ�ĐĂƐĞƐ͕�͞ƐŚŽǁŝŶŐ�ĐŽŶƚĞŵƉƚ�ŽĨ�ĐŽƵƌƚ͘͟�Contumacious is related to contumely͕�ŵĞĂŶŝŶŐ�͞ŚĂƌƐŚ�ůĂŶŐƵĂŐĞ�
Žƌ� ƚƌĞĂƚŵĞŶƚ�ĂƌŝƐŝŶŐ� ĨƌŽŵ͕�ŚĂƵŐŚƚŝŶĞƐƐ�ĂŶĚ�ĐŽŶƚĞŵƉƚ͘͟� � ^ĞĞ�͞�ŽŶƚƵŵĂĐŝŽƵƐ͘͟�DĞƌƌŝĂŵ-Webster.com Dictionary, 
Merriam-Webster, https://www.merriam-webster.com/dictionary/contumacious.  
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5HVSRQGHQW�KDV�EHHQ�JLYHQ�PXOWLSOH�RSSRUWXQLWLHV�DQG�SOHQW\�RI�WLPH�WR�FRPSO\�ZLWK�&RPPLVVLRQ�

5XOHV� RI� 3URFHGXUH� DQG� WKLV� &RXUW¶V� 1RWLFH� DQG� 2UGHU�� DQG� WKH� &RXUW� KDV� \HW� WR� UHFHLYH� DQ\�

FRPPXQLFDWLRQ�RU�FRQWDFW�IURP�5HVSRQGHQW��7KH�&RXUW�ILQGV�WKH�GHOD\V�LQ�WKLV�FDVH�DUH�ZKROO\�

DWWULEXWDEOH�WR�5HVSRQGHQW��LQFOXGLQJ�5HVSRQGHQW¶V�IDLOXUH�WR�UHVSRQG�WR�WKH�$VVLJQPHQW�1RWLFH�

DQG� WKH�2UGHU� WR�6KRZ�&DXVH�ZKLFK�ZHUH�VHQW� WR� WKH�DGGUHVV� WKDW� LW� VSHFLILFDOO\�SURYLGHG��DQG�

ZKLFK�ZHUH�QRW�UHWXUQHG�DV�XQGHOLYHUHG����

� 7KH�&RXUW�KDV�D�QHHG�WR�PDQDJH�LWV�GRFNHW�DQG�WR�GR�VR�LQ�D�WLPHO\�PDQQHU�ZKLFK�SURPRWHV�

SXEOLF�SROLF\��7KLV�FDVH�KDV�EHHQ�SHQGLQJ�EHIRUH�WKH�&RXUW�IRU�QHDUO\�WKUHH�PRQWKV��DQG�GHVSLWH�

WHOHSKRQH�FDOOV�IURP�WKH�&RXUW�WR�DVVLVW�5HVSRQGHQW�LQ�UHJLVWHULQJ��WKH�LVVXDQFH�RI�DQ�$VVLJQPHQW�

1RWLFH�DQG�DQ�2UGHU�WR�6KRZ�&DXVH��5HVSRQGHQW�KDV�IDLOHG�WR�FRPSO\�ZLWK�&RPPLVVLRQ�5XOH���F��

DQG�WKH�&RXUW¶V�2UGHU�WR�6KRZ�&DXVH�WR�UHJLVWHU�DQG�XVH�WKH�()6�RU�GHPRQVWUDWH�FDXVH�ZK\�WKH�

UHJLVWUDWLRQ�ZRXOG�FDXVH�DQ�XQGXH�KDUGVKLS���%HFDXVH�5HVSRQGHQW�LV�UHSUHVHQWLQJ�LWVHOI�WKH�IDLOXUH�

WR�FRPSO\��DQG�WKH�GHOD\�FDXVHG�E\�VXFK�IDLOXUH�LV�DWWULEXWDEOH�WR�5HVSRQGHQW�DORQH��%HUU\������

)��G�DW���������

� &RQVLGHULQJ�WKH�DERYH�FRQGXFW�RI�5HVSRQGHQW�ZKLFK�LV�LQWHQWLRQDO��DQG�WKH�UHDVRQV�VWDWHG�

EHORZ��QR�OHVVHU�VDQFWLRQ�ZLOO�SURPSW�GLOLJHQW�SURVHFXWLRQ�RI�WKLV�FDVH�E\�5HVSRQGHQW���,QGHHG��DV�

SUHYLRXVO\�VWDWHG��WKH�FDVH�FDQQRW�SURFHHG�IXUWKHU�DEVHQW�5HVSRQGHQW¶V�()6�UHJLVWUDWLRQ���*LYHQ�

WKH�WLPH�WKH�&RXUW�KDV�SURYLGHG�5HVSRQGHQW�WR�UHJLVWHU�LQ�WKH�()6�RU�VHHN�DQ�H[HPSWLRQ�ZLWK�QR�

IUXLWIXO�DFWLYLW\�RU�UHVSRQVH��WKH�&RXUW�ILQGV�WKDW�DQ\�IXUWKHU�GHOD\�ZLOO�UHVXOW�LQ�DFWXDO�SUHMXGLFH�WR�

&RPSODLQDQW�����

� 7KH�&RXUW�KDV�JRQH�EH\RQG�WKH�WUDGLWLRQDO�SDUDPHWHUV�HVWDEOLVKHG�E\�WKH�&RPPLVVLRQ�LQ�

SDVW�5XOH�����KROGLQJV�E\�HYDOXDWLQJ���L��WKH�IDFWV�RI�WKLV�PDWWHU���LL��WKH�UDPLILFDWLRQV�WR�SXEOLF�

SROLF\�DQG�GRFNHW�PDQDJHPHQW���LLL��WKH�SUHMXGLFH�RI�IXUWKHU�GHOD\���LY��WKH�LQDELOLW\�IRU�WKLV�FDVH�
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WR�SURFHHG�IRUZDUG�DEVHQW�FRPSOLDQFH�ZLWK�&RPPLVVLRQ�5XOH���F����Y��ZKHUH�WKH�IDXOW�OD\V��DQG�

�YL��WKH�LQWHQWLRQDO�QDWXUH�RI�5HVSRQGHQW¶V�DFWLRQV��%HUU\�Y��&,*1$�56,�&,*1$������)��G��������

�������WK�&LU���������6HH�DOVR�1RWWLQJKDP�Y��:DUGHQ�%LOO�&OHPHQWV�8QLW������)��G������������WK�

&LU�� ������ � � )RU� WKH� UHDVRQV� VWDWHG�� WKH�&RXUW� ILQGV�5HVSRQGHQW¶V� SDWWHUQ� RI� GLVUHJDUG� IRU� WKH�

&RPPLVVLRQ¶V�SURFHHGLQJV�DQG�LWV�IDLOXUH�WR�FRPSO\�ZLWK�LWV�2UGHU�DQG�$VVLJQPHQW�1RWLFH�LVVXHG�

E\� WKH� &RXUW� FRQVWLWXWHV� FRQWXPDFLRXV� FRQGXFW� ZDUUDQWLQJ� WKH� VDQFWLRQ� RI� GLVPLVVDO� RI�

5HVSRQGHQW¶V�1RWLFH�RI�&RQWHVW��

� $OWHUQDWLYHO\�� WKH�&RXUW� ILQGV� WKH�&RXUW� KDV� FRQYH\HG� GXH� QRWLFH� WR� 5HVSRQGHQW� RI� LWV�

SURFHGXUDO�ULJKWV�DQG�SURYLGHG�DPSOH�ZDUQLQJ�WKDW�LWV�IDLOXUH�WR�FRPSO\�ZLWK�&RXUW�RUGHUV�PD\�

UHVXOW�LQ�WKH�GLVPLVVDO�RI�LWV�1RWLFH�RI�&RQWHVW��$W�HYHU\�LQVWDQFH��5HVSRQGHQW�KDV�IDLOHG�WR�WDNH�

DGYDQWDJH�RI�WKH�RSSRUWXQLW\�WR�DGYLVH�WKH�&RXUW�WKDW�LW�KDV�QRW�DEDQGRQHG�LWV�FDVH�EHIRUH�WKH�&RXUW��

(YHU\�LQGLFDWLRQ�EHIRUH�WKH�&RXUW�LV�WKDW�5HVSRQGHQW�KDV�ZDONHG�DZD\�IURP�LWV�FRQWHVW���8QGHU�

WKHVH�FLUFXPVWDQFHV��WKH�&RXUW�VHHV�QR�ZRUWKZKLOH�SXUSRVH�LQ�DOORZLQJ�WKLV�FDVH�WR�SURFHHG�WR�D�

KHDULQJ�ZKHQ�WKHUH�LV�QR�EDVLV�WR�EHOLHYH�WKDW�5HVSRQGHQW�ZLOO�IXOILOO�LWV�SUH�KHDULQJ�REOLJDWLRQV�RU�

DSSHDU�DW�WKH�KHDULQJ��6HH�7ZLQ�3LQHV�&RQVWU��,QF��7HOHV�&RQVWU������%1$�26+&�������������1R��

����������������1R�ZRUWKZKLOH�SXUSRVH�LQ�SURFHHGLQJ�WR�D�KHDULQJ�ZKHUH�D�SDUW\�KDV�DEDQGRQHG�

WKH�FDVH���7KH�&RXUW�ILQGV�WKDW�5HVSRQGHQW�UHOLQTXLVKHG�LWV�FDVH�ZLWK�WKH�LQWHQW�WR�DEDQGRQ����&�-�6��

$EDQGRQPHQW��������������6HH�DOVR�)HG��5��&LY��3�����E���

� $FFRUGLQJO\��XQGHU�WKH�FLUFXPVWDQFHV�FRQWDLQHG�KHUHLQ��WKH�&RXUW�VKRXOG�H[HUFLVH�LWV�VRXQG�

GLVFUHWLRQ�WR�',60,66�5HVSRQGHQW¶V�1RWLFH�RI�&RQWHVW�HYHQ�LI� OLPLWDWLRQV�PD\�SUHYHQW�IXUWKHU�

DGMXGLFDWLRQ�RI�5HVSRQGHQW¶V�FODLPV�RU�GHIHQVHV��6HH�1RWWLQJKDP������)��G�DW������ILQGLQJ�QR�

DEXVH�RI�GLVFUHWLRQ�ZKHQ�GLVWULFW�FRXUW�DSSOLHG�KLJKHU�VWDQGDUG�RI�UHYLHZ�DQG�GLVPLVVHG�SUR�VH�

DFWLRQ�GXH�WR�LQWHQWLRQDO�QRQFRPSOLDQFH�ZLWK�FRXUW�RUGHUV����7KH�YLRODWLRQV�DQG�SHQDOWLHV�DOOHJHG�
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LQ� WKH� &LWDWLRQ� DQG� 1RWLILFDWLRQ� RI� 3HQDOW\� DUH� $)),50('� LQ� LWV� HQWLUHW\� DQG� SHQDOWLHV�

$66(66('��

25'(5�

� %DVHG�RQ�WKH�IRUHJRLQJ��LW�LV�25'(5('�WKDW��

��� &LWDWLRQ����,WHP����LVVXHG�DV�D�6HULRXV�&LWDWLRQ�DQG�WKH�FRUUHVSRQGLQJ�SHQDOW\�RI������������

DUH�KHUHE\�$)),50('�DV�ILQDO�RUGHUV�RI�WKH�&RPPLVVLRQ�SXUVXDQW�WR�VHFWLRQ����D��RI�WKH�

$FW���

��� &LWDWLRQ����,WHP����LVVXHG�DV�D�6HULRXV�&LWDWLRQ�DQG�WKH�FRUUHVSRQGLQJ�SHQDOW\�RI������������

DUH�KHUHE\�$)),50('�DV�ILQDO�RUGHUV�RI�WKH�&RPPLVVLRQ�SXUVXDQW�WR�VHFWLRQ����D��RI�WKH�

$FW��

��� &LWDWLRQ����,WHP����LVVXHG�DV�D�6HULRXV�&LWDWLRQ�DQG�WKH�FRUUHVSRQGLQJ�SHQDOW\�RI������������

DUH�KHUHE\�$)),50('�DV�ILQDO�RUGHUV�RI�WKH�&RPPLVVLRQ�SXUVXDQW�WR�VHFWLRQ����D��RI�WKH�

$FW��

��� &LWDWLRQ����,WHP����LVVXHG�DV�D�6HULRXV�&LWDWLRQ�DQG�WKH�FRUUHVSRQGLQJ�SHQDOW\�RI������������

DUH�KHUHE\�$)),50('�DV�ILQDO�RUGHUV�RI�WKH�&RPPLVVLRQ�SXUVXDQW�WR�VHFWLRQ����D��RI�WKH�

$FW��

62�25'(5('��

'DWH��2FWREHU���������� � � � � � � � � � �
� � � � � � � � � � � � � ��

� � � � � � � �V�Patrick B. Augustine �
'HQYHU��&RORUDGR� � � � � 3DWULFN�%��$XJXVWLQH�
� � � � � � � )LUVW�-XGJH��26+5&�
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